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2018 at the European Court of Human Rights — the year in review

The European Court of Human Rights (the Court or ECtHR) has continued to work to protect human
rights across Europe throughout 2018. This publication presents an examination of the ECtHR jurispru-
dence in 2018, looking first at general trends, which is then followed by an examination of cases aga-
inst countries in the region handed down during 2018.

The number of applications pending before the ECtHR has remained fairly stable at around 56,000.
Interestingly, almost 72% of those pending cases concern six countries: the highest number of cases
has been filed against Russia, followed by Romania, Ukraine, Turkey, Italy and Azerbaijan. Analysis of
the pending applications from these different countries shows that it is the structural situation in cer-
tain countries that really increases the Court’s workload, giving rise to a huge volume of applications.

How did the ECtHR ensure that cases pending before it were dealt with efficiency in 2018?

Cases before the ECtHR are decided in four different types of formations:!

Single Judge:
Single judges determine the admissibility of individual communications involving clearly inad-
missible cases. This system was set up to help erode the backlog of cases.

Committee:

Composed of three judges, committees rule on the admissibility of cases as well as the merits
when the case concerns an issue covered by well-developed case law (the decision must be una-
nimous).

Chamber:

Composed of seven judges, chambers primarily rule on admissibility and merits of cases that
raise issues that have not been ruled on repeatedly (a decision may be made by a majority). Each
chamber includes the Section President and the “national judge” (the judge with the nationality
of the State against which the application is lodged).

Grand Chamber:

Composed of 17 judges, the Grand Chamber hears a small, select number of cases that have been
either referred to it or relinquished by a Chamber, usually when the case involves an important
or novel question. The Grand Chamber always includes the President and Vice-President of the
Court, the five Section presidents, and the national judge.

1 Article 26(1) of the ECHR “To consider cases brought before it, the Court shall sit in a single-judge formation, in committees of three judges, in Chambers of seven

judges and in a Grand Chamber of seventeen judges. The Court’s Chambers shall set up committees for a fixed period of time.”

Case Law From the European Court of Human Rights with a Focus on 2018: Albania, Croatia, Bosnia and Herzegovina, Montenegro, North Macedonia and Serbia



The greatest challenge facing the Court is undoubtedly the 26,000 pending Chamber cases, which
cannot be dealt with by a Committee owing to their complexity or to the fact that they raise novel legal
issues.

In order to ensure that all applications pending before it are dealt with efficiently, the ECtHR adopted
a priority policy in 2009, with a view to speeding up the processing and adjudication of the most impor-
tant, serious and urgent cases. It established seven categories ranging from urgent cases concerning
vulnerable applicants (Category 1) to clearly inadmissible cases dealt with by a Single Judge (Category
VII).2 20,600 out of the 26,000 cases have priority status. The vast majority of these so-called priority
cases are in fact repetitive ones, since they concern individuals complaining of prison overcrowding.
However, as they raise issues under Article 3 of the Convention (the prohibition of torture, inhuman or
degrading treatment or punishment), they take priority.?

Trends in judgments rendered

In the beginning of 2017, the ECtHR had 80,000 applications pending, which was reduced sharply
to around 56,000 by the beginning of 2018. However, over the course of the following twelve months
the number of pending applications remained relatively stable, ending the year with only one hundred
fewer than at the start.

In practice, most applications before the Court were resolved by a decision. One application was
struck out by the Grand Chamber. Approximately 200 applications were declared inadmissible or struck
out of the list by Chambers, and some 6,650 by Committees. In addition, single judges declared inad-
missible or struck out some 33,200 applications (66,150 in 2017). The number of applications decided
by judgment delivered fell by 82% from 2017 to 2018, with 2,738 applications decided by judgments
delivered in the latter year. The number of decisions on admissibility and strike outs also fell signifi-
cantly, by 43%, from roughly 70,000 in 2017 to around 40,000 in 2018. This trend contrasts to that of
2017 which saw a significant increase in the number of decided applications in comparison to 2016.

In 2018, the Court delivered 1,014 judgments*, compared with 1,068 in 2017. The Grand Chamber
delivered 14 judgments and one decision in 2018, with twenty-one cases pending at the end of the year.
The Chambers delivered 463 judgments in 2018, concerning 712 applications, with the Committees de-
livering 537 judgments, concerning 2,000 applications. At the end of the year there were 51,600 Cham-
ber or Committee applications pending before the Court. Further down the ladder, single judges decla-
red 33,200 applications to be inadmissible or struck them off the list, with 4,750 applications pending.

The need to reduce the number of pending cases before the Court inspired the reform process, which
began with the drafting and adoption of Protocol 14, and continues to date. The priority of the reform
process has been to find ways to streamline the Court’s working methods in order to boost its efficiency
and productivity. Indeed, the fall in pending applications over the year 2017 should probably not be
taken as evidence of any great progress towards the Court’s reform goals but are instead owed to the

2 Read more about the ECtHR’s priority policy on its website: https://www.echr.coe.int/Documents/Priority_policy_ENG.pdf
3 Category Il states that applications which on their face raise as main complaints issues under Articles 2, 3, 4 or 5 § 1 of the Convention (“core rights”), irrespective
of whether they are repetitive, and which have given rise to direct threats to the physical integrity and dignity of human beings are to be considered priority cases.

4 As mentioned above, these judgments concerned 2,738 individual applications, many of them joined together.
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large-scale systematic dismissals of cases, concerning particular countries, due to inability to adhere
to admissibility criteria, e.g. the applicants’ failure to exhaust domestic remedies.

Protocol No. 14, which entered into force in 2010 after the Interlaken Conference, introduced new
judicial formations for the simplest cases, established a new admissibility criterion (existence of a “si-
gnificant disadvantage” for the applicant), and extended the judges’ non-renewable term of office to
nine years. This attempt to reduce the number of pending cases has been followed by several further
conferences focussed on reform, the latest being Copenhagen in 2018. This last conference produced
the Copenhagen Declaration which recognised prior reform successes but contained an agreement that
by the end of 2019 the Committee of Ministers should decide on whether more profound changes to the
mechanisms of the Convention are necessary, signifying that the reform process is by no means over.

Procedure

An important development in the Court’s procedure occurred with the entry into force of Protocol
No. 16 to the Convention, on 1 August 2018. Protocol No. 16 allows for the highest courts and tribunals
of a High Contracting State to make a request to the Court to give advisory opinions on questions of
principle relating to the interpretation or application of the Convention. The Protocol has only entered
into force in relation to ten countries, which have ratified it.>

While introduced in 2010, the first use of the infringement procedure under Article 46 § 4 of the Con-
vention did not take place until towards the end of 2017. This allows the Committee of Ministers, which
has the responsibility under the Convention for supervising the execution of the Court’s judgments, to
refer a question to the ECtHR about whether a Contracting State has purposefully refused to abide by
a final judgment of the ECtHR. The Committee of Ministers decided on 5 December 2017 to launch such
proceedings against Azerbaijan owing to the authorities’ persistent refusal to ensure the unconditional
release of an opposition politician, following the ECtHR’s 2014 finding that there had been violations
of Articles 5 and 18 of the Convention, taken together.® The Grand Chamber will consider the question
and the decision is still awaited.

The Court has looked to the expansion of the Superior Courts Network (SCN) as an important tool in
bringing domestic courts closer to Strasbourg and disseminating its case law. The network provides a
framework for communication between domestic courts and the ECtHR as well as between the domestic
courts themselves. There are now seventy-one member courts in thirty-five countries, including more
than twenty Constitutional Courts and the same number of Supreme Courts.

Case law

Article 6 (the right to a fair trial) remained the most commonly violated provision of the Convention
in 2018 with 24% of all violations falling under this heading. Second to Article 6 was Article 3 (pro-
hibition of torture and inhuman or degrading treatment) with roughly 18% of all violations. The third
substantial category of violation was under Article 5 (right to liberty and security) which accounted for
roughly 16% of all violations found.

5 Albania, Armenia, Estonia, Finland, France, Georgia, Lithuania, San Marino, Slovenia, and Ukraine.

6 llgar Mammadov v. Azerbaijan, judgment of 22 May 2014.
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There were 248 judgments against Russia in 2018, the most for any country. Of those judgments 238
involved at least one violation. Russia was followed by Turkey which was the respondent party in 146
judgments, of which 140 involved at least one violation. This roughly follows a trend before the Court
with Turkey being the State involved in most judgments since 1959, 3,532 with 3,128 involving a viola-
tion, and Russia second with 2,501 judgments of which 2,365 involved at least one violation.

In 2018, a number of influential judgments affecting both the substance of the Convention case law
and the procedure of the ECtHR were delivered. The Court’s Annual Report 2018, which is the source of
the statistics in this section, contains an overview of key cases from 2018, as identified by the Juriscon-
sult.” Below, we have elaborated further on a small selection of these as an illustration of the vast areas
of case law which the European Court has adjudicated over recently.

Selection of case summaries

Hadzhieva v. Bulgaria®: The applicant in this case was 14 years old at the time of the events, when on
4 December 2002 the police arrested her parents and took them into custody. The applicant remained
alone in the flat until she was reunited with her parents on 17 December. The applicant argued that
there had been a breach of Article 8 (the right to respect for family and private life, home and corres-
pondence) after she had been left home alone at 14 years old for 13 days after both her parents were
taken into custody.

The crucial issue was to determine whether the respondent State had discharged its positive obliga-
tions under that Article to secure the protection of the applicant’s right to respect for her psychological
integrity. The Court agreed with the applicant but only as regards the first two-day period between her
parents’ arrest and the court hearing on 6 December 2002 during which according to the record, the
mother had informed the police that there was someone to take care of her. As regards the two-day pe-
riod, the Court held that the authorities had failed to comply with their positive obligation under Article
8to act in order to ensure that the applicant, who was a minor left without parental care, was protected
and provided for in her parents’ absence.

Lozovyye v. Russia®: the applicants in this case complained that the national authorities had brea-
ched their obligations under Article 8 of the Convention when they were not notified that their son had
been murdered. This case was the first time the Court considered Article 8 in relation to the State’s
duty to inform the next of kin of the death of a close family member. The Court set out that the State’s
positive obligation under Article 8 in these situations was to “at least undertake reasonable steps to
ensure that surviving members of the family are informed.” The Court restricted itself to a judgment on
the circumstances of the case, a recognition that the obligation in this area will vary depending on the
facts. As the authorities knew the applicant’s son’s identity there were numerous ways they could have
established the identity of his next of kin.

7 Annual Report 2018 — European Court of Human Rights, Chapter 2 (provisional version). For a list of key cases from 2018, see p. 159.
8 Hadzhieva v. Bulgaria, judgment of 1 February 2018.

9 Lozovyye v. Russia, judgment of 24 April 2018.
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Baydar v. the Netherlands™: the applicant was convicted of a number of crimes including people
trafficking. After lodging an appeal with the Supreme Court he requested that the Court obtain a preli-
minary ruling from the Court of Justice of the European Union (CJEU). The Supreme Court rejected this
request without reasoning as allowed under domestic law. The applicant complained to the Court that
this unreasoned decision breached Article 6 § 1, with the Court ruling that there had been no breach of
that Article. This is the first case where the Court addressed at length the relationship between the Co-
urt’s acceptance that a superior court may dismiss an application for appeal on the basis of summary
reasoning and the requirement for domestic courts to give reasons for a refusal to refer a question to
the CJEU.

Beuze v. Belgium®: this case concerned statutory restrictions on a suspect’s access to a lawyer under
Article 6. The applicant was not able to consult with a lawyer until after he had been formally charged
and after that point his lawyer was not able to attend subsequent interviews with the authorities during
the investigation. The Court was able to concretely set out the content of the right of access to a lawyer
and legal assistance and clarify the tests establishing whether the State was in compliance with Article
6 as well as what is to be considered a ‘self-incriminating’ statement. While the Court noted that com-
pliance with Article 6 is judged on the proceedings as a whole, failing to notify a suspect of his rights
and failing to provide a suspect with his rights take on a particular importance in the judgment of the
overall proceedings.

Vizgirda v. Slovenia*?: this judgment clarified the rights guaranteed by Article 6 § 3(a) and (e), in
particular the duty of the State to verify the language needs of foreign defendants and supply them
with an interpreter. The applicant in this case was a Lithuanian national. He was arrested on suspicion
of having robbed a bank in Slovenia shortly after he had arrived in the country. Following his arrest,
he was provided with interpretation into Russian, which was not his native language. While the servi-
ces of the interpreter continued during the investigation phase and trial as well as his appeal against
conviction, it was only at the time of his appeal on a point of law that the applicant raised the point
that his trial had not been fair because of the difficulties he experienced in following the proceedings
in the Russian language. The applicant essentially complained that he was unable to defend himself
effectively during the criminal trial because the oral proceedings and the relevant documents were not
translated into Lithuanian, his native language, but only into Russian, a language which he had consi-
derable difficulties in understanding. The Court ruled in favour of the applicant and found a breach of
Article 6 88 1 and 3 of the Convention.

Molla Sali v. Greece®: this case concerned the intersection of Article 14 (the prohibition of discrimi-
nation) and Article 1 of Protocol No. 1 (the protection of property), the applicant having lost three-qu-
arters of her inheritance from her husband after a Greek court ruled that in accordance with the 1913
Treaty of Athens matters of inheritance amongst the Greek Muslim community were to be settled accor-
ding to Sharia law and that notarised wills drawn up by Greek nationals of Muslim faith were devoid of
legal effect. This was the first case heard before the Court involving the application of a domestic court
of Sharia law against the will of the applicant, and the first before the Grand Chamber on the issue of

10 Baydar v. the Netherlands, judgment of 24 April 2018.
1 Beuze v. Belgium, Grand Chamber judgment of 9 November 2018.
12 Vizgirda v. Slovenia, judgment of 28 August 2018.

13 Molla Saliv. Greece, Grand Chamber judgment of 19 December 2018.
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discrimination by association, as the focus of the case was the difference in treatment of the applicant
because of the testator’s (her deceased husband’s) Muslim faith. The Grand Chamber confirmed that
Article 14 of the Convention also covers instances in which an individual is treated less favourably on
the basis of another person’s status or protected characteristics. Accordingly, the Court concluded that
there was no justification for the difference in treatment of the minorities, and found a violation of the
Convention.
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The Republic of Albania
General Introduction

This document sets out the judgments handed down by the European Court of Human Rights (the
Court or ECtHR) in respect of the Republic of Albania, since the State’s ratification of the European Con-
vention on 2 October 1996.

As of 31 December 2018, the Court has handed down 79 judgments in respect of Albania — 59 of these
were handed down by a Chamber, and 20 by a Committee. The Court has also handed down 71 decisions
on admissibility/strike outs, of which 33 were decided by a Chamber, and 38 by a Committee. In 2018,
there were eight Chamber judgments, one Committee judgment and one decision handed down by the
Court, which will be discussed in more detail further down. Further, the Committee of Ministers, which
oversees the execution of judgments handed down by the Court, adopted a resolution regarding Albania
concerning Manushagqe Puto group of cases, closing its examination as it was satisfied that significant
progress was made by the Albanian State the last few years with the adoption and subsequent fine-tu-
ning of a domestic compensation mechanism whose proper and efficient functioning was ensured.'*

Below is a brief narrative/overview of the types of cases in which Albania have been involved.

In relation to Article 2 of the Convention, the right to life, the following are two key cases: In Ceka, the
applicant’s case was struck out as the Court held the State had acknowledged the breach claimed, and
paid adequate compensation®. Rrapo’® concerned the extradition of the applicant. However, the Court
found the diplomatic note that had been offered contained sufficient assurances that no violation of
the right to life would occur upon extradition.

Seven judgments have been delivered in relation to Article 3, the prohibition of torture and ill-tre-
atment. In five cases, a violation of Article 3 was found. The cases concerned detention conditions where
individuals were held in custody®, the lack of appropriate medical treatment in prison,*® the beating of
an applicant by police whilst in custody,*® the failure of domestic authorities to fulfil their positive obli-
gations under the Convention concerning the applicant’s allegation of assault?°, and failure to effectively
investigate allegations of ill treatment?. In the judgments, the Court noted the following: the incompati-
bility of conditions of detention with the state of health, i.e. the placement of a mentally-ill prisoner with
healthy inmates and lack of appropriate medical assistance,?? and the severity of a beating received by
the applicant that was of such degree as to amount to torture within the meaning of Article 3.23

14 Committee of Ministers Resolution CM/ResDH(2018)349.

15 Ceka v. Albania, judgment of 23 October 2012.

16 Rrapo v. Albania, judgment of 25 September 2012.

17 Groriv. Albania, judgment of 7 July 2009.

18 Groriv. Albania, judgment of 7 July 2009; Dybeku v. Albania, judgment of 18 December 2007.
19 Kaciu and Kotorri v. Albania, judgment of 23 October 2012.

20 Pulfer v. Albania, judgment of 20 November 2018.

21 Pihoniv. Albania, judgment of 13 February 2018.

22 Groriv. Albania, judgment of 7 July 2009.

23 Kaciu and Kotorri v. Albania, judgment of 23 October 2012.
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Three judgments have been rendered in respect of Article 5, right to liberty and security; with violati-
ons found in two of them. Looking at one of these, Delijorgji,?* the Court found violations under Article 5
§ 1and 5 § 4; stemming from the length of detention pending trial, the length of time it took to examine
the applicant’s request for release, and the lack of reasons given to the applicant in relation to placing
him under house arrest.

62 judgments have been rendered in respect of the Article 6 right to a fair trial. In 57 cases, the
Court found a violation of Article 6. The majority of cases have centred on applicants arguing they were
subject to an unfair trial and lack of access to a court. For example, in Caka®, the failure to secure wit-
nesses for the applicant’s trial and to have due regard to the testimonies of four witnesses, during the
first instance trial, was a violation of Article 6 § 1 combined with Article 6 8§ 3(d). In Laska and Lika®®, the
failure to remedy irregularities during the investigation stage (relating to the identification of potential
suspects) rendered a violation of Article 6 § 1. In Cani?’, the refusal to allow the applicant to put his case
before both the Court of Appeal and Supreme Court violated Article 6 § 1. In Dauti,?® the Court found
that the applicant’s inability to challenge an administrative decision of the Appeals Commission, in re-
lation to an award of benefits, was a breach of the right of access to a court. Further, the Court conside-
red that the Appeals Commission could not be regarded as an “independent and impartial tribunal” as
required by Article 6 § 1 of the Convention and its decisions, according to the law in force at the material
time, could not be challenged before a domestic court. In the case of Qufaj,?® the European Court found
a violation of the applicant company’s right to a fair trial due to the failure to enforce a final judicial
decision (violation of Article 681). The Luli*° case concerned the excessive length of civil proceedings
before various bodies between 1996 and the time of the judgment. The Court criticised, in particular,
the failure of the judicial system to manage properly a multiplication of proceedings on the same issue.
Another relevant case is Bici,** which concerned the length of proceedings before the Durrés Property
Restitution and Compensation Commission — the proceedings related to recognition, restitution and/
or compensation of property. The Court found a violation of Article 6 § 1 on the basis that those procee-
dings had lasted for 11 years, 9 months and 18 days before one court.

In a group of cases, the Court raised concern regarding the structural failures to enforce domestic
final judicial and administrative decisions. In light of the scale of the problem, the Court delivered a
pilot judgment in Manushaqe Puto and others.®? The Court found that there was no effective domestic
remedy that allowed for adequate and sufficient redress on account of the prolonged non-enforcement
of commission decisions awarding compensation. Albania was required under Article 46 to take general
measures as a matter of urgency, in order to secure in an effective manner, the right to compensation.

24 Delijorgji v. Albania, judgment of 28 April 2015.

25 Balliu v. Albania, judgment of 16 June 2005; Caka v. Albania, judgment of 8 December 2009.

26 Laska and Lika v. Albania, judgment of 20 April 2010.

27 Caniv. Albania, judgment of 6 March 2011.

28 Dautiv. Albania, judgment of 3 February 2009; Driza v. Albania, judgment of 13 November 2007.
29 Qufaj v. Albania, judgment of 18 November 2004.

30 Luli and Others v. Albania, judgment of 1 April 2014.

31 Biciv. Albania, judgment of 3 December 2015.

32 Manushaque Puto and others v. Albania, judgment of 31 July 2012.
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One judgment has been delivered in respect of Article 7. In Alimucaj, the Court found an infringe-
ment of the principle of the legality of criminal offences and punishments in respect of an applicant
who had imposed on him a heavier penalty than the one he was liable for.*

There have been three cases concerning Article 8, the right to respect for private and family life.** In
Bajrami,* the Albanian authorities’ failure to take the necessary measures to reunite the applicant with
his daughter — who was taken to Greece by the mother without the applicant’s consent —was in viola-
tion of Article 8. No violation was found in another case, which also concerned the positive obligation
to facilitate reunion between parents and children.*® In Sharxhi and Others®’, the Albanian authorities
did not comply with the applicants’ right to respect of their home on account of the seizure, cordoning
off and surrounding of the building.

24 judgments have been rendered in respect of Article 13, all in conjunction with Article 6, Article 8
and/or Article 1 of Protocol No. 1. One judgment has been delivered in respect of Article 4 of Protocol
No. 7, the right not to be tried or punished twice. No violation was found on the basis that criminal pro-
ceedings were considered to be repeated, following previous conclusion by final decision.®®

There have been 23 judgments in relation to Article 1 of Protocol No.1. Many of these cases have
involved the non-enforcement of domestic judgments; and that a judgment debt can constitute posse-
ssion for the purposes of the Convention (see e.g. Manushage Puto and Others mentioned above under
Article 6). In Sharxhi and Others®, a violation was found on the basis of the expropriation, denial of
access and demolition of the applicants’ homes by state authorities.

Cases from 2018

Out of 9 judgments given in 2018, 8 judgments*® were adopted by a Chamber of 7 judges and one*
by a Committee of 3 judges. In one case the Court found a violation of Article 1 of Protocol No. 1 as
well as a violation of Article 8%2. A violation of Article 3 was established in 2 cases*, whereas 5 cases
involved a violation of Article 6*4 one of which was in conjunction with Article 13 of the Convention®.

33 Alimucaj v. Albania, judgment of 7 February 2012.

34 Qama v. Albania and Italy, judgment of 8 January 2013, Bajrami v. Albania, judgment of 12 December 2006, and Sharxhi and Others v. Albania, judgment of 1
January 2018.

35 Bajramiv. Albania, judgment of 12 December 2006.

36 Qama v. Albania and Italy, judgment of 8 January 2013.

37 Sharxhi and Others v. Albania, judgment of 1 January 2018.

38 Xherajv. Albania, judgment of 29 July 2008.

39 Sharxhi and Others v. Albania, judgment of 1 January 2018.

40 Sharxhi and others v Albania, 1 January 2018, Pihoni v. Albania, judgment of 13 February 2018, Hysi v. Albania, Malo v. Albania, Muca v. Albania and Topi v.
Albania, judgments of 22 May 2018, Frroku v. Albania, judgment of 18 September 2018 and Pulfer v. Albania, judgment of 20 November 2018.

41 Karemaniv. Albania, judgment of 25 September 2018.

42 Sharxhi and Others v. Albania, judgment of 11 January 2018.

43 Pihoniv. Albania, judgement of 13 February 2018, Pulfer v. Albania, judgment of 20 November 2018.

44 Sharxhi and others v Albania, 11 January 2018, Hysi v. Albania, Malo v. Albania, Muca v. Albania and Topi v. Albania, judgments of 22 May 2018.

45 Sharxhi and Others v. Albania, judgment of 11 January 2018.
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Sharxhi and Others v. Albania, judgment of 11 January 2018 violation of Article 13 (right to an ef-
fective remedy) and Article 6 (1) (right to a fair trial) and Article 8 (right to respect for private life and
family) and Article 1 of Protocol no. 1 to the Convention (protection of property).

The case Sharxhi and Others v. Albania, originated in an application based on the applicants’ com-
plaints for the unlawful demolition of their flats and business premises in an Albanian coastal town.
In particular the applicants complained about the seizure, expropriation and subsequent demolition
of their properties within a period of one month in 2013, despite a court order telling the authorities to
refrain from taking any action that could breach their property rights.

The Court reiterated that in compliance with Article 13 of the Convention, the State Parties should
provide an effective remedy at domestic level to address the merits of a complaint under the Conven-
tion. However, the Court brought to the attention that the national authorities are entitled to a margin
of appreciation. Furthermore, the Court emphasised that in compliance with the principle of the rule
of law, state authorities of the Contracting Parties have a duty to ensure the enforcement of juridical
remedies when granted. Thus, the Court found a violation of Article 13 in conjunction with Article 6 § 1
and dismissed the preliminary objection of the Government of non-exhaustion of domestic remedies.
Moreover, the Court emphasised that the interim measure was issued to prevent the demolition of
the building, and protected the applicants from further actions of the state authorities. The failure of
national authorities to execute it in practice deprived the applicants of access to national courts and
examination of the merits of the case, in contravention with the guarantee of the right to a fair trial
prescribed by Article 6 § 1 ECHR.

The Court noted that the prevention of the applicants to access their homes entailed a violation of
Article 8 of the Convention.

Taking into account the seizure, surrounding and cordoning off of the residence with yellow tape
and demolition entailed an unjustified interference with the peaceful enjoyment of possessions and
a de facto expropriation and thus the Court found a violation of the applicants’ right under Article 1 of
Protocol no. 1.

Pihoniv. Albania, judgment of 13 February 2018 violation of Article 3 of the Convention (prohibition
of torture)

The case concerned the applicant’s allegation that he had sustained a head injury when the police
had intervened ina public brawl. Mr. Pihoni alleged that the police had used excessive force against him
and that the authorities had failed to conduct an effective investigation into the incident. Furthermore,
he claimed that there had been no use of any blunt objects by himself or the other people involved in
the fight.

The Court noted that the prosecutor’s decision stated that doubts had arisen as to whether the
offence of abuse of power had been committed, on the grounds that the injuries sustained by the
applicant might have been caused while he was being escorted to the police station. Nevertheless, the
Court brought to the attention that, in his written observations, the applicant did not submit any claim
concerning any alleged ill-treatment at this time, and he strongly maintained that the police officers
had beaten him in public in the main street of the city. In these circumstances, the Court considered
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that it was not apparent that the applicant was still in good health when the authorities arrived at the
scene. Thus, the Court decided that there had been no violation of the substantive aspect of Article 3
of the Convention.

Further, following the applicant’s complaint, the Court observed that the domestic authorities
carried out an inquiry into his allegations of illtreatment. A number of investigative steps were taken
by the authorities. However, the Court was not convinced that their response to his allegations was
sufficiently thorough or “effective” to meet the requirements of Article 3. The Court also noted that the
final decision in the case did not provide any definite answer as to how the applicant’s injuries were
inflicted. The foregoing considerations were sufficient to enable the Court to conclude that there had
been a violation of the procedural aspect of Article 3 of the Convention.

Hysi v. Albania, Malo v. Albania, Muca v. Albania and Topi v. Albania, judgments of 22 May 2018
violation of Article 6 (1) of the Convention (right to a fair trial)

All four cases concerned criminal proceedings held in the absence of the accused. All of them are
currently serving sentences of between 13 and 25 years’ imprisonment. Three of the applicants were li-
ving abroad and only learned of their convictions when being extradited to Albania in 2006/7. Mr. Topi
lodged a constitutional appeal against his conviction in absentia, which was declared time-barred in
2007. The other three applicants’ constitutional appeals were all dismissed. All the applicants alleged
that the proceedings against them had been unfair because they had been held in their absence, wit-
hout their knowledge and without them ever having waived their right to appear in court. Mr. Topi also
alleged that the rejection of his constitutional appeal had breached his right of access to court.

In the Hysi, case the Court noted a denial of justice undoubtedly occurs where a person convicted in
absentia is unable subsequently to obtain from the court which has heard his case a fresh determina-
tion of the merits of the charge, in respect of both law and fact, where it has not been established that
he or she has waived his or her right to appear and to defend himself.

It had not been shown that the applicant had sufficient knowledge of the legal proceedings against
him. Nor had it been shown that he explicitly or implicitly authorised his family members’ actions on
appeal or unequivocally waived his right to appear in court by deliberately evading justice. The Court
found that the applicant did not have the opportunity of obtaining a fresh determination of the merits
of the charges against him by a court which would have heard him in proceedings compliant with the
fairness guarantees under Article 6 § 1. Therefore, there had been a violation of Article 6 § 1 of the Con-
vention.

In the judgment in Malo, in the light of foregoing considerations the applicant did not in reality have
the opportunity of obtaining a fresh determination of the merits of the charges against him by a court in
proceedings compliant with the fairness guarantees of Article 6. There had therefore been a violation
of Article 6 § 1 of the Convention.

In the third case Muca, the Court noted that the applicant’s fears as to the impartiality of the District
Court’s bench could not be held to have been objectively justified. Meanwhile, in terms of convicting the
applicant in absentia the Court found that it had not been shown that the he had sufficient knowledge
of the appeal or of the retrial proceedings against him. Further, there was no indication in the case file
that the authorities undertook any effort to notify him. Moreover, the applicant unsuccessfully lodged,
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for reasons beyond his control and knowledge, an application for leave to appeal out of time. Therefore
that remedy turned out to be ineffective. Thus, there has been a violation of Article 6 of the Convention.

In the fourth judgment Topi, the Court made the same findings on the grounds of the conviction in
absentia and therefore found a violation of Article 6 of the Convention on this account. The Court consi-
dered that holding that the period in which the applicant could make a constitutional appeal started to
run from a moment when the applicant was not aware of the existence of the judgment of the Supreme
Court resulted with the time period expiring by the time the applicant became aware of that judgment
at the earliest on 1 March 2006. As a result, the Constitutional Court had made it impossible for the
applicant to effectively exercise his right to file a constitutional complaint. Thus, the impugned deci-
sion amounted to an unjustified denial of the applicant’s right of access to the Constitutional Court.
There has accordingly been a violation of Article 6 § 1 of the Convention.

Frroku v. Albania, judgment of 18 September 2018 no violation of Article 5 (right to liberty and
security)

This case concerned a former Member of Parliament’s detention in the context of criminal procee-
dings against him. There were three sets of criminal proceedings, which charges including in particu-
lar false statements, premeditated murder and laundering the proceeds from a criminal offence. The
Albanian Parliament authorised his arrest and detention in the context of the first and second set of
proceedings. Because the police were not in a position to enforce the house arrest, the Parliament au-
thorised his placement in detention in connection with the second and third set of proceedings, which
had in the meantime been joined. In subsequent judicial proceedings, the Supreme Court validated the
lawfulness of his detention, finding that there was a risk of flight and of tampering with the collection
of evidence. The applicant complained that he had been placed in detention in the third set of criminal
proceedings against him without a lawful authorisation from Parliament.

In this judgment the Court pointed out that the central issue to be examined was whether the appli-
cant’s detention in relation to that set of proceedings was “lawful” within the meaning of Article 5 § 1,
including whether it was effected “in accordance with a procedure prescribed by law”. The Court reite-
rated that although the authorities failed to specifically request Parliament’s authorisation for arrest in
relation to the third set of proceedings, that failure did not render the applicant’s detention unlawful.
Accordingly, in the present case there had been no violation of Article 5 § 1 of the Convention.

Pulfer v. Albania, judgment of 20 November 2018 violation of Article 3 (prohibition of torture)

The case concerned the Albanian authorities’ handling of domestic accusations made by the appli-
cant, in which she alleged that the man from whom she bought her house, had subsequently assaulted
her and made illegal attempts to evict her from that house.

In December 2011, Ms Pulfer and her husband moved into a house in the city of Vlora that she had
recently bought from S.N. The house had been built unlawfully but its status was subsequently regu-
larised. In January 2012, S.N. attempted to evict Ms Pulfer from the property. Later that same year, in
September, he made a second attempt to evict her, allegedly strangling her with a rope and dragging
her around the room and into the walls. Two days later, it appeared that Ms Pulfer had gone to stay
at her mother’s home. In May 2012, S.N. was charged with the crime of self-administered justice. This
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charge was dropped in December, in line with Albania’s General Amnesty Act, passed the previous
month, which prevents the criminal prosecution of offences committed prior to 30 September 2012 and
incurring a sentence of fewer than two years. Following Ms Pulfer’s alleged assault in September 2012
a second investigation was opened against S.N., who was charged with inflicting bodily harm. This was
subsequently combined with a third investigation, instigated the following month in October 2012,
into alleged malicious use of telephone calls, following which the applicant made a variety of serious
accusations against S.N. In February 2013 this joint investigation was discontinued, in light once again
of the General Amnesty Act.

In this judgment the Court noted at the outset that, as regards the criminal-law mechanisms pro-
vided by the Albanian legal system in connection with the State’s obligations under Article 3 of the
Convention, the Criminal Code defines as specific offences inflicting grievous bodily harm and bodily
harm, as well as the other offences Ms. Pulfer had accused S.N. of. The Court considered that the Al-
banian law provided a sufficient regulatory framework to criminally pursue the crimes attributed by the
applicant to S.N.

The Court considered that the circumstances of the present case were never established by a com-
petent court of law. The Court has previously held that in cases concerning torture or ill-treatment,
amnesties and pardons should not be tolerated. In that sense the Court concluded that although the
legal framework in place may have had a sufficiently deterrent effect, the latter was erased by the sub-
sequent amnesty law.

In the Court’s view, the manner in which the criminal-law mechanisms were implemented in the in-
stant case, specifically the application of the general amnesty, which resulted in the discontinuation of
the first three criminal investigations against the alleged assailant, were defective to the point of con-
stituting a breach of the respondent State’s positive obligations under the Convention concerning the
applicant’s allegations of assault. Therefore, there had been a violation of Article 3 of the Convention.
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Bosnia and Herzegovina
General Introduction

Bosnia and Herzegovina (“BiH”) ratified the European Convention of Human Rights and Fundamen-
tal Freedoms (hereinafter: “Convention or the ECHR”) on 12 July 2002 and since that date it has been a
party to the Convention and individuals have been able to bring cases against BiH before the European
Court of Human Rights (hereinafter: “ECtHR or the Court™).

As of 31 December 2018, the Court has handed down 62 judgments in respect of Bosnia and Herze-
govina, of which four were delivered by the Grand Chamber, 38 by a Chamber and 20 by a Committee.
The Court has also handed down 99 admissibility decisions, of which 46 were delivered by a Chamber,
and 53 by a Committee.

As just mentioned, four judgments against BiH were delivered by the Grand Chamber. The first Grand
Chamber judgment was in the case Sejdic¢ and Finci*® in which the Court for the first time applied Article
1 of Protocol 12, the freestanding prohibition of discrimination, in respect of the discriminatory consti-
tutional provisions in the enjoyment of electoral rights on the grounds of Jewish and Roma origin of the
applicants. A violation was found under Article 14 in conjunction with Article 3 of Protocol No. 1, and
under Article 1 of Protocol No. 12 to the Convention.

In the following Grand Chamber judgment Maktouf and Damjanovic v. BiH*" the Court held that there
had been a violation of Article 7 in relation to the retrospective application of criminal law laying down
heavier sentences for war crimes than the law in force when the offences were committed. In this case
the applicants had not been afforded effective safeguards against the imposition of a heavier penalty.

A systemic problem was found in the Grand Chamber’s judgment AliSi¢ and others v. Bosnia and
Herzegovina, Croatia, Serbia, Slovenia and the Former Yugoslav Republic of Macedonia*® under Article 1
of Protocol No. 1 to the Convention and Article 13 which concerned the applicants’ inability to withdraw
their “old” foreign-currency savings from their accounts at banks since the dissolution of the Socialist
Federal Republic of Yugoslavia. Violations were found in relation to Serbia and Slovenia.

Under Article 10 of the Convention, freedom of expression, only one judgment was handed down
in the case MedZlis Islamske zajednice Brcko and others v. BiH*. In this Grand Chamber judgment the
complaint of the applicants about the order to pay damages imposed on them in the context of civil
proceedings for defamation was examined, and the Court established that the interference had been
proportionate so no violation was found.

The highest number of judgments that have been handed down in respect to BiH concern property
rights under Article 1 of Protocol No. 1 and the right to a fair trial under Article 6 of the Convention, due
to the failure of the State authorities to enforce final domestic court judgments awarding applicants

46 Sejdi¢ and Finciv. BiH, GC judgment of 22 December 2009.
47 Maktouf and Damjanovic v. BiH, GC judgment of 18 July 2013.
48 Alisic and others v. Bosnia and Herzegovina and others, GC judgment of 16 July 2014 (Chamber judgment of 6 November 2012).

49 MedZlis Islamske zajednice Brcko and others v. Bosnia and Herzegovina, GC judgment of 27 June 2017 (Chamber judgment of 13 October 2015).
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different kind of claims. As of 31 December 2018, the Court has handed down 34 judgments regarding
Article 1 of Protocol No. 1. The Court also handed down 37 judgments in relation to Article 6 and violati-
ons were found in 36 of these cases.

Under Article 1 of Protocol No. 1 the Court delivered an important judgment in which a systemic pro-
blem was found in the case Bokic v. BiH*® concerning the protection of property in relation to the right
of repossession of a pre-war “military” flat. The issue in respect to repossession of “military” flats was
also considered in another judgment.® In relation to the systemic problem of “old” foreign-currency
deposits a violation of Article 1 of Protocol No. 1 to the ECHR was also found in the first pilot judgment
in respect of BiH in the case Suljagic¢ v. BiH*?. The Court held that the rights under Article 14 in conjun-
ction with Article 1 of Protocol No. 1 of the Convention were violated due to the discrimination of the
applicants who were internally displaced persons.5?

Relying on the right to a fair hearing within a reasonable time under Article 6 and the right to the pro-
tection of property under Article 1 of the Protocol No. 1, the Court has delivered important judgments,
such as in the first case against BiH, Jelicic¢ v. BiH** (non-enforcement of final domestic court judgment),
Coli¢ and others® (statutory suspension of the enforcement of an entire category of final judgments on
account of the size of the public debt arising from the judgments), Runi¢ and others®® (unreasonable
delays in enforcement of final judgments), Buri¢ and others v. BiH% (the prolonged non-enforcement
of final and enforceable domestic judgments) and other judgments in which the failure to take the
necessary measures to comply with the final judgments for a considerable period of time was found®®.
The violations due to the unreasonable excessive length of proceedings or the delayed enforcement of
domestic judgments were later established in several repetitive cases.*®

A breach of the right of access to court under Article 6 was found in a case in which there was no real
“determination” of civil rights and obligations before the Constitutional Court in BiH®°. The Court has
also stressed that in detention cases where an applicant is still in custody at the time of the examina-
tion of the appeals by the domestic courts, a complaint concerning access to court must be examined
under Article 5 8§ 4 of the Convention.®!

50 Dokic v. BiH, judgment of 27 May 2010.

51 Mago and others v. BiH, judgment of 3 May 2012.

52 Although both judgments relate to the applicants” impossibility to withdraw the “old” foreign currency savings, the main difference between Suljagi¢ v. BiH and
Jeli¢i¢ v. BiH lies in the fact that the applicant Jelicic¢ received a final domestic court judgment awarding her foreign currency savings claim, while the applicant
Suljagi¢ did not receive such a judgment, but challenged the lawfulness of the domestic legislation providing for the general settlement scheme for foreign curren-
cy savings by means of government bonds.

53 Sekerovi¢ and Pasali¢ v. BiH, judgment of 8 March 201.

54 Jeli¢ic v. BiH, judgment of 31 October 2006.

55 Coli¢ v. BiH, judgment of 10 November 201.

56 Runi¢ and others v. BiH, judgment of 15 November 2011.

57 Duri¢ and others v. BiH, judgment of 20 January 2015.

58 Kunic and others v. BiH, judgment of 14 November 2017; Spahic and others v. BiH, judgment of 14 November 2017.

59 Doricv. BiH, judgment of 7 November 2017; Prazina v. BiH, judgment of 5 December 2017; Mandic¢ and Popovic v. BiH, judgment of 19 December 2017.

60  Avdic and others v. BiH, judgment of 19 November 2013.

61 Covi¢v. BiH, judgment of 3 October 2017.
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The alleged non-compliance with the State authorities’ positive obligation under Article 3 of the
Convention to investigate the destiny of a person who disappeared during the war activities in BiH in
the period 1992—-1995 was considered in one judgment.®? A number of decisions have been delivered
in relation to the same issue.®

The question whether there would be a real risk that the applicants, as asylum seekers, if deported,
would be subjected to ill-treatment in breach of Article 3 of the Convention was raised in 3 judgments.54
An important issue relating to the applicants’ physical well-being in prison was raised in one case
under Article 3 of the Convention.®®

In relation to Article 5 the most important judgment focused on the security of mentally ill offen-
ders®® and the detention of asylum seekers in Bosnia and Herzegovina. In relation to the asylum seekers
the Court repeated that no preventive detention on security grounds is legitimate within the meaning of
Article 5 8 1 of the Convention.®’

Only one judgment has been handed down in respect of Article 8 in which the Court examined the
positive obligation to facilitate reunion between parents and children.58

In one judgment under Article 9 of the Convention®, within the complaint on limitation on the mani-
festation of his religion, the Court determined the justification and the proportionality of punishment
imposed on the applicant for wearing a skullcap in a courtroom.

Under Article 4 of Protocol No. 7 to the Convention the Court found a breach of the applicant’s right
not to be tried and punished twice (in both minor-offences proceedings and criminal proceedings) for
the same offence as contrary to the rule of ne bis in idem.”

Cases from 2018

Between January and December 2018 the ECtHR delivered six judgments and six decisions on ad-
missibility in respect to BiH. All six judgments were delivered by a Committee composed of three jud-
ges. The Court dealt with cases in relation to the rights under Article 6 (the right to a fair trial), Article 1
of Protocol No. 1 to the Convention (right to peaceful enjoyment of property), and Article 5 of the Con-
vention (right to liberty and security). Having in mind the previous cases against BiH, it can be conclu-
ded that they continue to involve issues covered by Article 6.

62 Palic v. BiH, judgment of 15 February 201.

63 Mujkanovi¢ and others v. BiH, decision of 3 June 2014; Fazli¢ and others v. BiH, decision of 3 June 2014; Seremet, decision of 8 July 2014; Zuban and Hamidovi¢
v. BiH, decision of 2 September 2014; Zeraji¢ and Gojkovic v. BiH, decision of 13 November 2014.

64  AlHusin v. BiH, judgment of 7 February 2012; Al Hanchi v. BiH, judgment of 15 November 201, Al Hamdani v. BiH, judgment of 7 February 2012.

65 Rodi¢ and others v. BiH, judgment of 27 May 2008.

66 Tokic¢ and others v. BiH, judgment of 8 July 2008.

67 Al Hamdani v. BiH, judgment of 7 February 2012; Al Husin v. BiH, judgment of 7 February 2012.

68 Sobota-Gaji¢ v. BiH, judgment of 6 November 2007.

69  Hamidovicv. BiH, judgment of 5 December 2017.

70 Muslija v. BiH, judgment of 14 January 2014.
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This section will look in more into detail at the judgments and decisions on admissibility adopted in
respect to BiH in 2018 and will provide short summaries of the facts and decisions of the Court.

Judgments
Article 6 of the Convention and Article 1 of Protocol 1 to the Convention

The case of Roman Catholic Archdiocese of Vrhbosna v. BiH™* concerned the non-enforcement of a
domestic decision given in the favour of the applicant.

In this case, the Archdiocese of Bosnia (“Vrhbosanska nadbiskupija’) made a claim to be reinstated
into possession and use of the remaining part of the Archdiocese High School building and surrou-
nding land in Travnik, BiH. Beginning in 1990, the Archdiocese of Bosnia had requested that Travnik
Municipality return certain property that had been confiscated in 1946 in the nationalization process.
In 1998, the Archdiocese was reinstated into one part of the Archdiocese High School Building, with the
rest remaining in the municipality’s control. The applicant challenged this and also claimed there had
been differential treatment which amounted to discrimination in the enjoyment of its rights protected
under Annex 6 to the General Framework Agreement for Peace in BiH, as in 1997 Travnik Municipality
returned to the Islamic Community all its previously-owned property that had been confiscated in the
same manner as property confiscated from the Archdiocese. By a decision of 9 May 2003, the Human
Rights Chamber for BiH found that the Federation of BiH had discriminated against the applicant in its
enjoyment of the right to freedom of religion guaranteed by Article 9 of the Convention. In order to re-
medy the situation it ordered the Federation of BiH to ensure the relocation of public schools housed in
the Archdiocese High School building in Travnik, and to reinstate the applicant in the premises within
one year. On 30 October 2012 the Constitutional Court of Bosnia and Herzegovina determined that the
Federation of Bosnia and Herzegovina had not yet fully enforced the decision of 9 May 2003. The public
school had still not been relocated at the date of adopting the judgment of the Court.

The Court stated the general principles relating to the non-enforcement or delayed enforcement of
final domestic judgments and noted that it had in earlier cases already found violations of Article 6 of
the Convention and Article 1 of Protocol No. 1 in respect of issues similar to those in the present case. In
view of the case-law and the fact that the final decision had not been enforced for more than fourteen
years, the Court accordingly considered that there had been a breach of both Article 6 § 1 of the Con-
vention and Article 1 of Protocol No. 1.

The applicant in the case Martinovic v. BiH"> complained that the delayed enforcement of the final
and enforceable domestic decisions rendered in her favour violated her rights under Article 6 of the
Convention and Article 1 of Protocol No. 1. The Court set out the general principles relating to the
non-enforcement or delayed enforcement of final domestic judgments and held that it had repeatedly
found violations of Article 6 of the Convention and Article 1 of Protocol No. 1 in respect of issues similar
to those in the present case. In view of the fact that the final decisions under consideration had not
been enforced for more than six years, the Court concluded that there had been a breach of Article 6 §
1 of the Convention and of Article 1 of Protocol No. 1.

71 Roman Catholic Archdiocese of Vrhbosna v. BiH, judgment of 5 June 2018.

72 Martinovic v. BiH, judgment of 25 September 2018.
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Other judgments in which the Court found a violation due to the non-enforcement of the final and en-
forceable domestic judgment were Josi¢ v. BiH® and Kaltak v. BiH™*. In addition, in Zahirovi¢ and others™
the Court stressed that it is not open to authorities to cite lack of funds as an excuse for not honoring a
judgment debt and reiterated that the impossibility of obtaining the execution of a final judgment in an
applicant’s favour constituted an interference with the right to the peaceful enjoyment of possessions.

Article 5, right to liberty and security

The case Salihic v. BiH™ originated in an application based on the applicant’s complaints that his
placement in a Social Care Home had not been ordered in accordance with “a procedure prescribed by
law” within the meaning of Article 5 of the Convention, as he had been held in psychiatric detention wi-
thout a decision of a competent civil court. The Constitutional Court of BiH decided that the applicant’s
right to liberty and security had been violated, thereby acknowledging the breach complained of but
did not offer compensation.

The Court reiterated that Article 5 of the Convention is in the first rank of fundamental rights that
protect the physical security of an individual and as such its importance in a democratic society is
paramount. It also recalled that in another case’” against BiH the Court found a violation of Article 5 §
1 of the Convention in circumstances very similar to those of the case and went on to make the same
finding in the present case.

Decisions

The applicant in the case Smaji¢ v. BiH"® made two complaints under Article 6 88 1 and 3 (c) (right
to a fair trial and right to legal assistance of own choosing). Firstly, he alleged that he had been denied
access to a lawyer after his arrest and during his initial questioning in 2010. He said that his lawyer had
telephoned the police station where he was being held but had been told that he was not there. Se-
condly, he complained that the local courts had arbitrarily applied the relevant domestic law. Further,
he complained that he had been convicted for expressing his opinion on a matter of public concern, in
breach of Article 10 (freedom of expression). He also invoked Articles 9 and 14 of the Convention.

Following the examination of the case, the Court supported the findings of the Constitutional Court
of BiH and established that both complaints about the proceedings’ fairness were manifestly ill-foun-
ded and rejected them as inadmissible. Further, it found that the domestic courts had examined the
present case with care, in relation to his complaint about a breach of his freedom of expression. It sta-
ted that the domestic decisions had been in conformity with the principles under Article 10, giving rele-
vant and sufficient reasons for his conviction and also noted that the content of the applicant’s posts
on the Internet had touched upon the very sensitive matter of ethnic relations in post-conflict Bosnian
society. Furthermore, the penalties imposed on him had not been excessive.

73 Josi¢ v. BiH, judgment of 25 of September 2018.

74 Kaltak v. BiH, judgment of 25 September 2018.

75 Zahirovi¢ and others v. BiH, judgment of 16 October 2018.

76 Salihi¢ v. BiH, judgment of 6 February 2018.

77 HadZimejlic and Others v. BiH, judgment of 3 November 2015.

78 Smajic v. BiH, decision of 8 February 2018.
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In the case Rekic¢ v. BiH™ the applicant complained under Article 6 § 1 of the Convention that he
had been denied effective access to a court as a result of the discontinuation of criminal proceedings
against third parties. The Court noted that the applicant had at his disposal two avenues to obtain a
determination by a court of his civil claim for damages. One avenue was to lodge a civil claimin the con-
text of the criminal proceedings which he initiated, and the other avenue was to bring civil proceedings
for damages before the civil courts. However, since he failed to make use of either of them, the Court
concluded that the application was manifestly ill-founded and was therefore rejected as inadmissible.

The applicants in the cases Skandro v. BiH8 and Karasin v. BiH®' complained about the non-enfor-
cement of final domestic judgments under Article 6. As in both cases the applicants and their repre-
sentatives failed to disclose important information, and, moreover, provided no explanation for this
omission, the Court considered that the applications constituted an abuse of the right of individual
application and were therefore rejected as inadmissible.

Another case in which the Court considered that the applications constituted an abuse of the right
of individual application within the meaning of Article 35 8 3 (a) in fine of the Convention was the case
Caluk and others v. BiH#2. It concerned a complaint under Article 6 of the Convention and Article 1 of
Protocol No. 1 to the Convention about the failure by the national authorities to enforce final court deci-
sions given in the applicants’ favour. However, it was established that following a decision of the Con-
stitutional Court, the final judgments in the applicants’ favour were fully enforced between 16 July 2015
and 25 July 2016. However, the applicants did not inform the Court about that development.

The Court decided to reject the applications in the case Muminovic¢ and others v. BiH®® for non-ex-
haustion of domestic remedies. This case concerned State-owned companies and statutory companies
based in the Federation of BiH. The applicants complained about the non-enforcement of domestic
judgments, but in particular stated that the Federation of BiH, the Tuzla Canton and the City of Mostar,
as the sole or majority owners of companies Krivaja, TTU and Sigurnost, respectively, should pay the
judgment debts of those companies. However, the Court noted that the applicants submitted that the
owners of the companies under consideration should be held liable for the debts arising from the
judgment debts in their favour and thus effectively invited the Court to lift the corporate veil in respe-
ct of those companies. In this regard, the applicants alleged, inter alia, that the authorities at issue
had abused the corporate form and had misused the companies’ assets. The Court observed that the
applicants failed to use a legal remedy under domestic law such as a civil action that might have been
brought for the lifting of the corporate veil in such circumstances, thus confirming that the existence
of mere doubts as to the prospects of success of a remedy which is not obviously futile is not a valid
reason for failing to use it.

79 Rekic v. BiH, decision of 29 March 2018.

80  Skandro v. BiH, decision of 18 October 2018.

81 Karasin v. BiH, decison of 18 October 2018.

82  Calukand others v. BiH, decision of 18 October 2018.

83 Muminovi¢ and others v. BiH, decision of 20 December 2018.
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The Republic of Croatia
General Introduction

The Republic of Croatia signed and ratified the European Convention on Human Rights (hereinafter:
Convention) on 5 November 1997 and has since been a party to proceedings before the European Court
of Human Rights (hereinafter: Court).

The Court has to date delivered 400 judgments with respect to Croatia, finding a violation of at least
one Convention right in 317. Croatia has concluded a total of 30 friendly settlements of disputes with
the applicants in the past twenty one years.

The Grand Chamber has ruled on eight cases against Croatia. BleCi¢ v. Croatia®* was the first case
with respect to Croatia ruled on by the Grand Chamber. Margus v. Croatia®®, also ruled on by the Grand
Chamber, should be singled out as the case in which the Court dealt with the application of the ne bis
in idem principle to war crimes or other grave violations of international and humanitarian law, for the
first time, not only with respect to Croatia, but in general. Lastly, the Grand Chamber’s relatively recent
judgment in the case of Mursic v. Croatia® in a way summarises and reaffirms the Court’s standards re-
garding imprisonment conditions and applicability of the prohibition of torture and inhuman treatment
or punishment under Article 3 of the Convention.

The two most recent Grand Chamber judgments with respect to Croatia, delivered in 2018, are also
extremely relevant. The case of Zubac v. Croatia®” regarded the right of access to the Supreme Court and
the case of Radomilja and Others v. Croatia®® concerned the right to peaceful enjoyment of possessions
regarding nationalised property. They are both considered in further detail below.

A breakdown of the Court’s judgments with respect to Croatia by Article shows that most of them
concerned Article 6 of the Convention (right to a fair trial). Of the 249 judgments on Article 6, 76 dealt
with the right to a hearing within a reasonable time, part of the right to a fair trial enshrined in Article
6 of the Convention. The other cases dealt with other rights under Article 6 of the Convention, such as
the right to a fair trial, equality of arms, violation of the right to presumption of innocence or the rights
to defence in criminal proceedings. The most important judgments on Article 6 definitely include the
Grand Chamber judgment in the case of Dvorski v. Croatia®® (criminal suspect’s right of access to a
lawyer of his own choosing), as well as Chamber judgments in the cases of Ajdaric v. Croatia®® (asse-
ssment of evidence and insufficient reasoning in criminal conviction), Siki¢ v. Croatia®® (definition and
application of the civil aspect of Article 6 of the Convention), Klauz v. Croatia® (right to a fair trial and

84 Blecic v. Croatia, Grand Chamber judgment of 8 March 2006.

85 Margus v. Croatia, Grand Chamber judgment of 27 May 2014.

86  Mursicv. Croatia, Grand Chamber judgment of 20 October 2016.

87  Zubacv. Croatia, Grand Chamber judgment of 5 April 2018.

88  Radomilja and Others v. Croatia, Grand Chamber judgment of 20 March 2018.
89 Dvorskiv. Croatia, Grand Chamber judgment of 20 October 2015.
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costs of civil proceedings). In 2018, the Court delivered a judgment in the case of Goran Kovacevic v.
Croatia®® concerning very similar factual and legal issues as the Dvorski case, but, as opposed to the
latter judgment, it found no violation of the Convention in the Kovacevic case.

The above judgments are closely related to the Court’s judgments on the right to an effective legal
remedy under Article 13 of the Convention. The Court has handed down 66 such judgments to date.
Again, most of them regarded the lack of an effective legal remedy for the protection of the right to a
trial within a reasonable time.

The Court has delivered 57 judgments with respect to Croatia in which it ruled on Article 8 rights. It,
notably, dealt with the right to private and family life, right to a home and right to privacy of correspo-
ndence. Its most important judgments on Article 8 of the Convention with respect to Croatia include
the ones handed down in the cases of KaradZic¢ v. Croatia® (civil aspects of child abduction), Gluha-
kovic v. Croatia®® (right of the parent not living with the child to maintain contact with her), X v. Croatia
(exclusion of the applicant, who had been divested of her capacity to act,®® from proceedings resulting
in the adoption of her daughter), Cosi¢ v. Croatia®” (right to a home), and Dragojevic v. Croatia® (vio-
lation of the right to privacy due to insufficiently reasoned court orders on the wiretapping and covert
surveillance of the applicant). The Court’s 2018 judgment in the case of Pojatina v. Croatia®®, regarding
homebirths, was also extremely important. The Court found that the legislation concerning homebirths
was not in violation of the Convention.

The Court has delivered 52 judgments with respect to Croatia concerning Article 1 of Protocol No. 1
(the right to peaceful enjoyment of possessions). In addition to the aforementioned Grand Chamber
judgment in the case of Blecic¢ v. Croatia,'*° the most noteworthy Court judgments on this Convention
right include the ones in the cases of Statileo v. Croatia'*®* (rights of landlords under protected tenancy
legislation), Vajagic¢ v. Croatia' (right to compensation for expropriated land), and Radanovi¢ v. Croa-
tia**® (return of property that was temporarily taken over and used).

The Court has delivered 26 judgments on the right to liberty and security of person enshrined in Ar-
ticle 5 of the Convention. Most of them dealt with deprivation of liberty, notably ordering and extending
pre-trial detention and the total duration of detention/investigative prison.

As many as 19 of the Court’s 23 judgments on Article 2 of the Convention (the right to life) with
respect to Croatia dealt with the procedural aspect of the right to life, notably, the implementation of

93 Goran Kovacevic¢ v. Croatia, judgment of 12 April 2018.

94 KaradZic¢ v. Croatia, judgment of 15 December 2005.

95 Gluhakovic v. Croatia, judgment of 12 April 2011.

96 Xv. Croatia, judgment of 17 July 2008.

97 Cosi¢v. Croatia, judgment of 15 January 2009.

98  Dragojevicv. Croatia, judgment of 15 January 2015.
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effective investigations and introduction of mechanisms for protecting the right to life in the national
system. Marta Jularié v. Croatia*®* was the first such judgment. Only two Court judgments dealt with the
substantive aspect of the right to life; the first was the case of Branko Tomasic¢ and Others v. Croatia,'*®
which regarded protection from domestic violence.

Cases from 2018

In 2018, the Court delivered a total of 24 judgments, and 28 decisions on the admissibility or strike
outs of applications. The Court found Croatia in violation of at the least one Convention right in 16 of
the 24 judgments and no breach of any Convention rights in eight judgments delivered in 2018. The
Court also delivered a judgment (in the case of Mindek v. Croatia)*°® in which it ruled on the respondent
State’s request for the revision of its 2016 judgment in that case.

In 2018, the Court reviewed a total of 531 applications against Croatia and communicated 49 new
cases to the Office of the Croatian Agent before the Court. 85 applications (16%) were assigned to sin-
gle judges or Committees of three judges deciding on their admissibility. The rest were assigned to a
Committee or Chamber for consideration on the merits.

Out of the judgments actually handed down in 2018, the following two cases were adjudicated by a
Grand Chamber of seventeen judges: Zubac v. Croatia and Radomilja and Others v. Croatia.'*’

The following eleven cases were adjudicated by a Chamber of seven judges: V.D. v. Croatia (No. 2),
Narodni List D.D. v. Croatia, Pojatina v. Croatia, Mindek v. Croatia, S.M. v. Croatia, Bikic v. Croatia, JureSa
v. Croatia, Cakarevié v. Croatia, Hoti v. Croatia, Goran Kovacevic v. Croatia, and Mili¢ and Others v. Cro-
atia.*%8

The remaining eleven cases — Vukovic v. Croatia, Kobas v. Croatia, Vojnovic¢v. Croatia, Buvac v. Croa-
tia, Stiti¢ v. Croatia, Mateljan v. Croatia, Tilocca v. Croatia, Smoli¢ v. Croatia, Gregurié¢ v. Croatia, Paraza-
jder v. Croatia, and Slava JuriSi¢ v. Croatia - were adjudicated by a Committee of three judges.'®®

The Court did not find violations of the ECHR in eight cases against Croatia in 2018 - Mili¢ and Others
v. Croatia, Radomilja and Others v. Croatia, Zubac v. Croatia, Goran Kovacevic v. Croatia, JureSa v. Croa-
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tia, Biki¢ v. Croatia, Pojatina v. Croatia, and V.D. v. Croatia (No. 2).**°

In 2018, the Court rendered twenty five decisions finding applications against Croatia inadmissible.
Three such decisions - in the cases of SeraZin v. Croatia, Majcan v. Croatia, and Mladost Turist A.D. v.
Croatia, were adopted by a Chamber of seven judges, while the other twenty two decisions — in the
cases of Bjelik and Others v. Croatia, Vrbani¢ v. Croatia, Krstanovi¢ v. Croatia, Nijemcevic v. Croatia,
Turkovic¢ and Others v. Croatia, Juri¢ v. Croatia, Prgi¢ v. Croatia, D.K. v. Croatia, Todorovic v. Croatia, Sto-
jakovi¢v. Croatia, Lambasa v. Croatia, Grizelj v. Croatia, Boji¢ v. Croatia, Spreicer v. Croatia, Trbojevic v.
Croatia, Godler v. Croatia, LeStek v. Croatia, Petek v. Croatia, Bosanac v. Croatia, Gradinscak v Croatia,
Mise v. Croatia, and Miscevic v. Croatia — were adopted by a Committee of three judges.

Some of these cases will now be considered in more detail.

Right to Life — Article 2 of the Convention

The Court delivered one judgment and one admissibility decision regarding the right to life under
Article 2 of the Convention in 2018. Both cases regarded the respondent State’s positive obligation to
conduct effective investigations of allegations about the violent deaths of victims. Both cases regar-
ded investigations of crimes reportedly committed during the Homeland War in which the applicants’
relatives died.

In its judgment in the case of Mili¢ v. Croatia,*"* the Court reiterated its view that civil proceedings
were not relevant for the State’s procedural obligation under Article 2 of the Convention and could not
affect the running of the six-month period in the case regarding the alleged ineffective investigation of
the crime. The Court dismissed part of the application regarding the investigation conducted before 11
August 2015, because the applicants should have been aware of the ineffectiveness of the investigation
a long time before they filed their application with the Court. As per the actions of the domestic autho-
rities after 11 August 2015, the Court found that the police had checked all the information in the anony-
mous report, but that they had not produced any concrete results, that they had questioned the witne-
sses, followed all available leads and pursued all avenues of criminal enquiry and, in conclusion, that
the national authorities complied with their procedural obligation under Article 2 of the Convention.

Article 3 of the Convention — Prohibition of Torture and Inhuman Treatment or Punishment

In 2018, the Court delivered two judgments and one admissibility decision regarding complaints
under Article 3 by Croatia. It found in one case that Croatia had violated Article 3 of the Convention and
in the other case that it had not violated the procedural limb of Article 3 of the Convention. It rendered
a decision declaring inadmissible an application claiming that the investigation of ill-treatment was
ineffective.

1o  Mili¢and Others v. Croatia, judgment of 25 January 2018; Radomilja and Others v. Croatia, Grand Chamber judgment of 20 March 2018; Zubac v. Croatia, Grand
Chamber judgment of 5 April 2018; Goran Kovacevic v. Croatia, judgment of 12 April 2018; JureSa v. Croatia, judgment of 22 May 2018; Bikic¢ v. Croatia, judgment
of 29 May 2018; Pojatina v. Croatia, judgment of 4 October 2018; and V.D. v. Croatia (No. 2), judgment of 15 November 2018.
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The Court’s judgment in the case of V.D. v. Croatia (No. 2)"*2 needs to be singled out because of its
relevance both in terms of the Court’s case-law and the judgment execution procedure before the Co-
uncil of Europe Committee of Ministers. Namely, the Court in this case reviewed the effectiveness of the
(reopened) investigation undertaken by the relevant authorities after the Court delivered its judgment
in the case of V.D. v. Croatia'® with a view to enforcing its judgment. In its judgment in the V.D. v. Cro-
atia (No. 2)*** case, the Court found that the investigation conducted after its first judgment had been
effective, that the relevant authorities had undertaken all the appropriate steps to establish what had
happened to the applicant and whether the police had exceeded their powers and committed a crime
against him. The Court found no violation of the procedural limb of Article 3 in this case.

In the judgment in the case of Stiti¢ v. Croatia“s the Court found a violation of Article 3 of the Con-
vention, primarily because Croatia did not comply with its obligation to conduct an effective investiga-
tion, and this judgment is also important to emphasise. The applicant had made serious threats and
then filed a criminal complaint against police officers, claiming he had been ill-treated during arrest
and police custody. The relevant authorities dismissed his complaint, wherefore ultimately no-one was
held accountable for the injuries he had sustained. The Court noted that the competent prosecutor had
ordered an investigation into the allegations of the applicant’s criminal complaint to the very same
police administration in which the police officers he had reported were working, which brought into
question the independence of the investigation. Furthermore, the prosecutors had dismissed the re-
port exclusively on the basis of the statements and reports of the police themselves, which indicated
that the investigation was insufficiently thorough and effective. After the applicant launched a criminal
prosecution, the national courts dismissed his request to conduct an investigation, failing to explain
why the evidence he adduced was irrelevant. Specifically, the criminal prosecution authorities again
failed to invest serious efforts in assessing the most important aspect of the case — whether the force
used by the police officers was necessary and/or excessive in the given situation. Instead, the national
authorities limited their assessments to reading the applicant’s medical documentation and the state-
ments given by the implicated police officers, which obviously did not suffice to clarify all the relevant
circumstances of the applicant’s ill-treatment. The Court therefore concluded that the respondent State
had violated Article 3 of the Convention because it had not fulfilled its procedural obligation under that
Article.

Article 4 of the Convention — Prohibition of Slavery and Forced Labour

The Court in 2018 delivered its first judgment with respect to Croatia in which it found a violation of
Article 4 of the Convention. However the judgment in the case of S.M. v. Croatia™® is not final yet, given
that the Court granted the request for its referral to the Grand Chamber.

The applicant filed a criminal complaint against T.M., claiming he had physically and psychologi-
cally forced her into prostitution between the summer of 2011 and September of the same year. The
prosecution indicted T.M. on charges of forcing another into prostitution, as an aggravated offence of

n2  V.D.v. Croatia (No. 2), judgment of 15 November 2018.
u3  V.D.v. Croatia, judgment of 8 November 201.

14 V.D.v. Croatia (No. 2), judgment of 15 November 2018.
us  Stitic v. Croatia, judgment of 6 September 2018.

u6  S.M.v. Croatia, judgment of 19 July 2018.
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organising prostitution. T.M. was acquitted due to lack of evidence. The applicant complained to the
Court that Croatia lacked an appropriate legal and regulatory framework for the protection of her rights
under Article 4 of the Convention, that she had not been provided with appropriate assistance and su-
pport to alleviate the fear and pressure she had felt while testifying against T.M. and that the national
authorities had not complied with their procedural obligations under the Convention.

The Court found the Croatian legal framework on trafficking in humans and forced prostitution was
adequate and that the applicant had been provided with assistance and support and thus dismissed
her first two complaints. The Court found that the police and prosecutors had responded promptly, con-
ducted the investigation and questioned the applicant, and her friend during the criminal proceedings.
It, however, noted that the national authorities had not taken a number of other steps (e.g. they did
not make further attempts to identify the applicant’s clients and interview them, they also did not hear
evidence from the mother of the applicant’s friend or her boyfriend, or from the applicant’s landlord
and neighbours), wherefore it found a violation of the Convention.

Article 6 of the Convention — Right to a Fair Trial

In 2018, the Court delivered seven judgments and 14 decisions on the admissibility/strike outs of
applications alleging violations of the right to a fair trial. The Court did not find Croatia in violation of
Article 6 in three of the seven judgments and found it had breached at least one aspect of the right to a
fair trial in the other four judgments.

The Grand Chamber judgment in the case of Zubac v. Croatia,*” which concerned the right of access
to the Supreme Court, is undoubtedly the most relevant Court judgment regarding an Article 6 case aga-
inst Croatia in 2018. The father of the applicant’s husband had concluded a contract on the exchange
of his house in Dubrovnik for a house in Trebinje in Bosnia and Herzegovina in 1992. After her father
in law died, the applicant and her husband initiated proceedings seeking to have the contract for the
exchange of the houses declared null and void and to obtain the possession of the house in Dubrovnik.
The applicant’s husband indicated the value of the subject matter of the dispute at HRK10,000. The
applicant pursued the proceedings after her husband died. During the proceedings, the applicant indi-
cated that the value of the subject matter of the dispute was HRK 105,000. The respondents objected
to the change of the value of the subject matter of the dispute, arguing that it had been increased only
in order to enable the claimant to lodge an appeal on points of law. After the evidence was presented
and the parties heard, the Dubrovnik Municipal Court delivered a judgment dismissing the applicant’s
motion to void the contract. It calculated the court fees by reference to the higher indicated value of the
dispute i.e. at HRK 105,000. The Dubrovnik County Court upheld its judgment on appeal. The applicant
lodged an appeal on points of law to the Supreme Court, contesting the decisions of the lower courts.
The Croatian Supreme Court dismissed the appeal as inadmissible ratione valoris, because the value of
the subject matter of the dispute fell short of the legal threshold of HRK 100,000. It held that the value
of the subject matter of the dispute was HRK 10,000, as indicated in the lawsuit. The applicant filed a
complaint with the Constitutional Court, complaining that her right of access to a court had been vio-
lated. The Constitutional Court dismissed the complaint as inadmissible on the grounds that the case
raised no constitutional issues.

u7  Zubacv. Croatia, Grand Chamber judgment of 5 April 2018.
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The Grand Chamber first noted that the case at hand did not concern the question of whether the
domestic system was allowed, under Article 6(1) of the Convention, to place restrictions on access to
the Supreme Court, nor the scope of the possible arrangements providing for such restrictions. Rat-
her, the case at issue concerned the question whether in the particular circumstances of the case, the
Supreme Court, by declaring the applicant’s appeal on points of law inadmissible, applied excessi-
ve formalism and disproportionately affected her possibility of obtaining a final determination of her
property dispute by that court, as otherwise guaranteed under the relevant domestic law. The Grand
Chamber further recognised that the application of a statutory ratione valoris threshold for appeals to
the Supreme Court was a legitimate and reasonable procedural requirement having regard to the very
essence of the Supreme Court’s role to deal only with matters of the requisite significance. The Court
emphasised that the nature of the restriction at issue, which followed from the relevant domestic law
and practice of the Supreme Court, did not in itself appear to be the result of inflexible procedural rules.
The Grand Chamber concluded that it could not be said that the Supreme Court’s decision amounted
to a disproportionate hindrance impairing the very essence of the applicant’s right of access to a court
as guaranteed under Article 6(1) of the Convention or transgressed the national margin of appreciation.

Article 8 of the Convention — Right to a Private and Family Life

In 2018, the Court delivered five judgments and three admissibility decisions regarding complaints
of Article 8 violations by Croatia.

The Court’s judgment in the case of Vojnovic v. Croatia*® warrants mention. The applicant occupied
a flat situated in a decayed building in the wider city centre of Zagreb in 2004. In 2005, in the context
of the denationalisation process, an individual became the owner of the building. The owner planned
to sell the building to real estate investors interested in this site in the heart of the city. The applicant
reported various incidents to the police from December 2005 to March 2011, when she moved out; she
reported that a bullet had been shot into her flat, unusual noises in the building next door, in which no-
one was living, threats by an individual who claimed he represented the investor and offered the appli-
cant money to move out, and two cases of arson in the building. The applicant also reported she had
been threatened by the new owner of the building she was living in, and continued reporting incidents
after she had signed a contract with the new owner, under which she would move out of the building in
exchange for a specific amount of money, claiming she had signed the contract as a result of threats.
The police acted on each complaint but did not initiate criminal prosecution against anyone. The Court
stressed that, where an individual made a credible assertion of having been subjected to repeated acts
of harassment, however trivial the isolated incidents might be, it fell on the domestic authorities to
assess the situation in its entirety, including the risk that similar incidents would continue. It said that
this assessment should, above all, take due account of the psychological effect that the risk of repea-
ted harassment, intimidation and violence may have on the victim’s everyday life and that, where it was
established that a particular individual has been systematically targeted and future abuse was likely to
follow, apart from responses to specific incidents, the authorities may be called upon to implement an
appropriate action of a general nature to combat the underlying problem. In the context of the case at
hand, the Court noted that the applicant had alleged that she had been subjected to repeated instan-
ces of threats and harassment and that two instances of arson in the building — which had put at risk
the physical and mental integrity of the applicant and the other tenants, as well as their property — had

u8  Vojnovicv. Croatia, judgment of 4 October 2018.
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been aimed at intimidating her and the other neighbours into moving out of their flats. The Court con-
sidered that alleged acts of violence such as those required the State to adopt adequate positive me-
asures in the sphere of criminal-law protection. The Court concluded that the domestic authorities had
failed in their obligation to effectively and expeditiously respond to the allegations by the applicant of
harassment, arson and threats and found that the manner in which the criminal-law mechanisms were
implemented in the circumstances of the present case was defective to the point of constituting a vio-
lation of the respondent State’s procedural obligations under Article 8 of the Convention.

The Court’s decision finding the application in the case of Turkovi¢ and Others v. Croatia*® inadmissi-
ble also warrants mention in the context of Article 8 rights. The applicants lived in the same household
in the vicinity of the main Zagreb waste disposal site, JakuSevac-Prudinec. The disposal site was first
created in the 1960s, when those living in nearby areas started unlawfully disposing of their waste
there. The applicants repeatedly complained to the police of fire at the disposal site and odours coming
from it. In May 2014, one of the applicants filed a criminal complaint against unidentified responsible
Zagreb City officials, alleging that, owing to waste being dumped illegally on various occasions, the
disposal site had spread to the area near his house, and posed a threat to the lives and well-being of
all individuals living in the vicinity. After a comprehensive investigation of his allegations, the Zagreb
Municipal State Attorney’s Office dismissed the complaint, having found, on the basis of the numerous
inspections conducted at the site and interviews with all those concerned, that the relevant officials of
the City of Zagreb had always taken the necessary measures to control the operation and management
of the disposal site and that the relevant agencies that continuously supervised the site had not found
that there were emissions or other irregularities capable of causing long-lasting and severe damage to
the environment or endangering people’s lives or health. In their submissions to the Court, the appli-
cants complained, under Articles 8 and 13 of the Convention, of the State’s failure to protect them from
the threat of ecological disaster posed by the nearby waste disposal site.

Having examined the exhaustion of domestic legal remedies, one of the fundamental admissibility
requirements, the Court stressed that in some instances it has held that an applicant cannot be dis-
pensed from the obligation to use a remedy found by the Court to be the most appropriate avenue to
address a particular Convention grievance, irrespective of the particular domestic arrangement of the
available remedies to address the substance of his or her complaint. Accordingly, in various contexts,
including in environmental protection, when, from the perspective of the Court’s case-law, applicants
have failed to use the appropriate remedy and have instead used another remedy, the Court has dec-
lared their complaints inadmissible for non-exhaustion of domestic remedies. In the case at hand,
the applicants filed a criminal complaint against Zagreb City officials, alleging mismanagement and
environmental hazards with regard to the operation of the site. That criminal complaint was rejected
because it was considered that the elements of criminal responsibility in respect of the City of Zagreb
officials had not been established. The applicants failed to exhaust any other available legal remedies.

The Court said it did not consider that the solution to the difficulties complained of by the applicants
in relation to the nuisance emanating from the disposal site lied in criminal prosecution and coercion

19  Turkovi¢ and Others v. Croatia, decision of 10 July 2018.
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and that the relevant remedy should instead be sought in relation to the available civil avenues.?°
Given that the applicants had not exhausted any of the listed legal remedies, the Court declared their
complaint under Article 8 of the Convention inadmissible because they had failed to exhaust the avai-
lable domestic legal remedies.

Article 10 — Freedom of Expression

The Court in 2018 delivered two judgments on freedom of expression cases, the cases of Slava Jurisi¢
v. Croatia*** and Narodni List v. Croatia.'?? The latter judgment is important because the Court held that
when acting in their official capacity, judges may be subject to wider limits of acceptable criticism if
such criticism was in public interest and that the freedom of the press in such cases overrode the jud-
ges’ right to a private life. The judgment was not final at the time this report was completed.

Namely, the weekly Narodni list in October 2008 published an article titled “Judge B. should be
put in the pillory” in which it criticised a local (county court) judge. The weekly refused to publish an
apology requested by the judge. The judge brought a civil action for defamation against the applicant
company and sought non-pecuniary damages for the violation of his right to privacy. During the pro-
ceedings, Narodni list essentially claimed that freedom of expression allowed use of harsher language.
The County Court upheld the Municipal Court judgment, awarding the judge HRK 50,000 (cca €7,500)
in damages and ordered the newspaper to pay his costs of proceedings. The Court qualified the da-
mages as interference in the applicant company’s freedom of expression, but found that the measure
was lawful and pursued a legitimate aim, to protect judge B.’s reputation. It, however, also held that
the measure was not necessary in a democratic society and emphasised the high degree of protection
afforded to the freedom of the press. The Court found that the article concerned a matter of public inte-
rest but that it was not insulting although it was caustic and contained rather serious criticism, exag-
gerations and a harsh metaphor, it being understood that the use of a caustic tone in comments aimed
at a judge was not in principle incompatible with the provisions of Article 10 of the Convention. In view
of all of the above, the Court could not accept that the injury to Judge B.B.’s reputation in the present
case was of such a level of seriousness as to justify an award of that size and found that Croatia had
violated Narodni list’s freedom of expression.

Article 1 of Protocol No. 1 to the Convention — Right to Peaceful Enjoyment of Possessions

The Court in 2018 delivered five judgments and eight admissibility decisions/strike outs on appli-
cations claiming Croatia had violated the right to peaceful enjoyment of possessions under Article 1 of
Protocol No. 1 to the Convention.

120  Specifically, in its earlier judgment in the case of Cokaric v. Croatia, the Court observed that Croatian law provided two adequate legal remedies for environmental
complaints: requests for elimination of risk of damage and compensation for damages exceeding the usual limits that occurred during the performance of acti-
vities in the general interest, for which a permit of the competent authority has been obtained (paragraphs 1 and 3 of Section 1047 of the Civil Obligations Act). It
noted that additional protection was afforded by Section 167 of the Property Act, allowing parties to file damage claims seeking protection from harmful emissions.
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The most important one was the judgment the Grand Chamber delivered in the case of Radomilja
and Others v. Croatia,** in which it found that Croatia had not violated the applicants’ rights under
Article 1 of Protocol No. 1 to the Convention. The applicants alleged that their right to peaceful enjoy-
ment of their possessions had been violated because the domestic courts had refused to acknowledge
the ownership of property they had acquired by adverse possession. The property at issue comprised
plots of land continuously in their possession for over 100 years. The Grand Chamber first noted that
the Chamber had not deliberated whether continued possession could be considered “possessions”
in terms of Article 1 of Protocol No. 1 to the Convention, in view of national law, under which the land
at issue had been nationalised between 6 April 1941 and 8 October 1991, and domestic case-law on
the issue. Namely, the legislation of the former Yugoslavia prohibited the acquisition of ownership of
socially owned property by adverse possession. The Grand Chamber noted that the applicants had not
referred to the above-mentioned period at all, and that they had explicitly excluded it from their con-
stitutional complaints. The Grand Chamber therefore concluded that the Chamber had acted beyond
the scope of the case as delimited by the applicants when it included that period in its deliberation of
the applicants’ right. The Ground Chamber found that the applicants’ complaint regarding the period
between 6 April 1941 and 8 October 1991 inadmissible as it constituted a “new complaint” to the Grand
Chamber (vis-a-vis the Chamber) and did not comply with the six-month time limit under Article 35 of
the Convention, since it was not included in the complaint. As per the rest of the complaint, the Grand
Chamber said that the case regarded the interpretation and application of the domestic law by the
domestic courts, which refused to recognise the applicants’ ownership by adverse possession. It said
it was in the first place for the national authorities, notably the courts, to interpret and apply domestic
law, particularly when the cases turned upon difficult questions of interpretation of domestic law, such
as adverse possession in this case.

The Grand Chamber reiterated that, in principle, it could not be said that an applicant had a suffi-
ciently established claim amounting to an “asset” for the purposes of Article 1 of Protocol No. 1, where
there was a dispute as to the correct interpretation and application of domestic law and where the
question whether or not he or she complied with the statutory requirements was to be determined in
judicial proceedings before domestic courts. It therefore concluded that the applicants’ claims to be
declared the owners of the land in question did not have a sufficient basis in the national law to qualify
as “possessions” within the meaning of Article 1 of Protocol No. 1 to the Convention and that Croatia
had violated the applicants’ rights.

Mladost Turist AD v. Croatia*** is another case concerning this Convention right that warrants atten-
tion. The applicant company was established in Belgrade in 1978 as an “organisation of associated
labour”. On 30 April 1991, it transformed itself under Serbian law into a commercial (joint stock) com-
pany whose shareholders were all private individuals. The applicant company claimed that during the
socialist period it had held a quasi-ownership right over eleven plots of land in social ownership loca-
ted in Tisno (Croatia), namely the right of use of that land. At the time, the plots in question had formed
the “Beograd” Children and Youth Resort operated by the applicant company.

By a number of decrees adopted in the period between 17 July and 1 October 1991 the Government of
Croatia prohibited companies or other legal entities with their seat in other republics of the former SFRY

123 Radomilja and Others v. Croatia, Grand Chamber judgment of 20 March 2018.

124 Mladost Turist AD v. Croatia, decision of 22 February 2018.
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from undertaking any transactions involving assets (including immovable property) located in Croatia. By
Government of Croatia decree of 26 June 1992, which entered into force on the same day, all such assets
of legal entities with their seats in Serbia or Montenegro were transferred to the State. On 8 June 1994, the
Sibenik Municipal Court recorded in the land register the State as the owner of the plots of land at issue.
With the entry into force on 1 January 1997 of the Property Act, holders of existing quasi-ownership rights
over socially-owned property (the rights to administer, use and dispose of it) ex lege became its owners.
This did not apply to such rights which had been extinguished before that date, primarily by virtue of ear-
lier legislative acts whereby social ownership of certain types of property (such as flats, agricultural land
and sports facilities) was transformed into private ownership. By a gift contract of 18 April 2001, the State
transferred ownership of the land in question to an elementary school.

On 2 June 2004, the Agreement on Succession Issues between the successor States to the SFRY en-
tered into force. Annex G to the Succession Agreement deals with private property and acquired rights.
Article 2(1) of Annex G provides that successor States will recognise, protect and restore the rights to
immovable property located on their territory to which citizens or other legal entities of the SFRY were
entitled on 31 December 1990, and that anyone who is unable to enjoy such rights will be entitled to com-
pensation. In 2007, the applicant company brought a civil action against the State and the elementary
school in the Sibenik Municipal Court, seeking restitution of the land in question. It referred to Article
2(1) of Annex G to the Succession Agreement. After the claim was dismissed by domestic courts at all le-
vels, the applicant company filed an application with the Court. The Court noted that Croatia had not yet
concluded any bilateral agreements or adopted any implementing legislation to give effect to Article 2 of
Annex G to the Succession Agreement. It therefore concluded that neither the applicant company’s claim
to be declared the owner of the land in question nor its claim for compensation had a sufficient basis in
national law, or in the international agreements, which are part of the internal legal order, to be regarded
as an “asset” and therefore a “possession” attracting the guarantees of Article 1 of Protocol No. 1 to the
Convention. The Court thus concluded that the applicant company’s complaint was incompatible ratione
materiae with the provisions of the Convention within the meaning of Article 35.

Article 4 of Protocol No. 7 to the Convention — ne bis in idem

The Court in 2018 rendered six decisions declaring inadmissible applications against Croatia alle-
ging violations of the ne bis in idem principle. Its decision in the case of SeraZin v. Croatia*® is undou-
btedly the most important one.

The application was filed by a supporter of the Dinamo Zagreb Football Club and a member of the
“Bad Blue Boys” fan club. He was on various occasions found in violation of the Prevention of Disorder
at Sports Events Act. On 8 August 2012, he lit a flare at the Zagreb stadium Maksimir during a Dina-
mo-Sheriff match and hurled it on the field. The police hauled the applicant to the misdemeanour judge
on duty and filed two motions against him, the motion to indict and a protective measure prohibiting
him from attending all soccer matches. The same day, after the applicant confessed to the minor offen-
ces, the Minor Offences Court rendered its judgment and sentenced him to 25 days’ imprisonment
suspended for one year. Furthermore, under the Prevention of Disorder at Sports Events Act, it imposed
a protective measure prohibiting him from attending all Dinamo matches in Croatia and all matches
taking place at Maksimir for a period of one year.

125 SeraZin v. Croatia, decision of 9 October 2018.
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The applicant was subsequently involved in similar incidents and fights with fans in France, Ukraine
and Bosnia and Herzegovina. Given the incident in August 2012, the relevant police authorities in April
2013 asked the Minor Offences Court to impose an exclusion measure against the applicant under the
Prevention of Disorder at Sports Events Act. They explained that the applicant was registered in their
hooliganism database a category B hooligan, as an extreme supporter of Dinamo, and a member of the
“Bad Blue Boys”, who was prone to physical violence, had already been prosecuted for hooliganism
under the Act and minor offences of breach of peace and public order.

On 3 April 2014 the Zagreb Minor Offences Court allowed the request of the police and prohibited
the applicant from attending all football matches of Dinamo Zagreb and the Croatian national team in
Croatia and abroad for one year. It also ordered himto 1) report to the police station nearest to his place
of residence (or, if he was away from home, to the nearest police station) two hours before every rele-
vant football match 2) to provide information on his whereabouts during the football match and the two
hours after it ended, and 3) to give his travel documents to the police seven days before every relevant
sports competition. In his appeal to the High Minor Offences Court and subsequently to the Constitutio-
nal Court, the applicant argued, in particular, that the subsequent imposition of the exclusion measure
against him for conduct which he had already been found guilty of and sentenced for amounted to a
breach of the ne bis in idem principle. After his complaints were dismissed by the national courts, the
applicant complained to the European Court of Human Rights.

The Court found that the offences for which the applicant had been punished in domestic procee-
dings under the Prevention of Disorder at Sports Events Act were minor offences and thus fell under the
scope of a criminal penalty in the meaning of the Convention. When it deliberated the character of the
protective and exclusion measures imposed on the applicant, the Court noted that these two distinct
measures were not directly dependent on each other. More specifically, the measure prohibiting the
applicant from attending matches was not a (direct) consequence of his conviction for a minor offence.
The preventive measure was imposed in administrative proceedings and primarily aimed at protecting
a larger number of people, i.e. spectators rather than additionally punishing the applicant. Given that
the purpose of the preventive measure is not to punish the persons itis imposed on, it cannot be consi-
dered a criminal penalty in character. The Court thus did not consider that the application of the exclu-
sion measure involved the determination of a “criminal charge” and concluded that Article 4 of Protocol
No. 7 did not apply in the present case and that the applicant’s complaint was incompatible ratione
materiae with the provisions of the Convention.
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Montenegro
General Introduction

Montenegro ratified the European Convention on Human Rights (hereinafter: Convention) on 6 June
2006. However, in its judgment in the case of Bijeli¢ v. Montenegro and Serbia, the European Court of
Human Rights (hereinafter: the Court or ECtHR) said that it had jurisdiction with respect to Montenegro
as of 3 March 2004, the day the former State Union of Serbia and Montenegro ratified the Convention.

The Court had delivered 50 judgments and 60 admissibility decisions with respect to Montenegro
by 31 December 2018. It found Montenegro in violation of at least one Article of the Convention in 47
of the 50 judgments. Of the judgments, 34 were delivered by a Chamber and 16 by a Committee. Of the
admissibility decisions, 21 were decided by a Chamber and the rest by a Committee.

A large number of the judgments against Montenegro have involved Article 6, the right to a fair
trial. In its judgment in the case of Tomic¢ and Others v. Montenegro*?®, the Court did not find a violati-
on of Article 6, having concluded that it was not its role to question the interpretation of the domestic
law by the national courts, that it was not in principle its function to compare different decisions of
national courts, even if given in apparently similar proceedings and that it had to respect the inde-
pendence of those courts. It also held that certain divergences in interpretation could be accepted
as an inherent trait of any judicial system, but that profound and long-standing differences in the
practice of the highest domestic court may themselves be contrary to the principle of legal certainty,
a principle which was implied in the Convention and which constituted one of the basic elements of
the rule of law.

The Court did not find a violation of Article 6(1) of the Convention in the case of Vujovi¢ v. Monte-
negro*?’. The Court held that the applicant had adversely contributed to the length of the impugned
proceedings for almost seven months by not appearing at two main hearings. The Court therefore conc-
luded that the remaining length of approximately six years at three levels of jurisdiction could not be
considered as excessive or unreasonably long.

The Court did not find a violation of the Convention in the case of Petrovi¢ and Others v. Montene-
gro*?® having concluded that the domestic courts had provided in their judgments specific and explicit
reasons for the dismissals of the applicants’ claim and that Montenegro had not breached Article 6(1)
of the Convention.

The Court ruled on one case alleging violation of the right to life under Article 2 of the Convention by
Montenegro. In the case of Randelovic¢ and Others v. Montenegro*?®, the Court underlined that the obli-
gation in Article 2 to protect the right to life imposed a procedural obligation upon the State to investi-
gate deaths, not only when they occurred at the hands of State agents, but also at the hands of private
or unknown individuals and that the essential purpose of an investigation was to “secure the effective

126 Tomic¢ and Others v. Montenegro, judgment of 17 April 2012.
127 Vujovic v. Montenegro, judgment of 15 May 2018.
128  Petrovi¢ and Others v. Montenegro, judgment of 17 July 2018.

129  Randelovi¢ and Others v. Montenegro, judgment of 19 September 2017.
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implementation of the domestic laws which protect the right to life” and ensure the accountability of
those responsible.

The Court delivered judgments in the following three cases against Montenegro alleging violati-
ons of Article 3 (prohibition of torture): Bulatovi¢ v. Montenegro, Mili¢ and Nikezi¢ v. Montenegro and
SiniStaj and Others v. Montenegro.**°

The Court delivered judgments in the following two cases against Montenegro alleging violations of
Article 5 (right to liberty and security of person): Bulatovic v. Montenegro and MugosSa v. Montenegro.*

As mentioned above, many judgments concern Article 6, and the Court found Montenegro in breach
of this provision in most of its judgments (34 out of 50)®2. These violations concerned the length of
proceedings, enforcement of final decisions of domestic courts and access to court.

The Court delivered judgments in the following four cases against Montenegro alleging violations of
Article 8 (right to respect for private and family life): MijuSkovic¢ v. Montenegro, Antovi¢ and Mirkovic v.
Montenegro, Alkovic¢ v. Montenegro and Milic¢evic¢ v. Montenegro.*s®

The Court ruled on the following six cases alleging Montenegro violated Article 1 of Protocol No. 1 to
the Convention: Mijanovic v. Montenegro, A. and B. v. Montenegro, Bijeli¢ v. Montenegro, Lakicevié v.
Montenegro, Keselj and Others v. Montenegro and KIPS DOO and Drekalovic v. Montenegro.**

The Court found Montenegro in violation of Article 10 of the Convention guaranteeing the freedom of
expression in the following two cases: Koprivica v. Montenegro and Sabanovié v. Montenegro.*

130  Bulatovi¢v. Montenegro, judgment of 22 July 2014; Mili¢ and Nikezi¢ v. Montenegro, judgment of 28 April 2015; SiniStaj and Others v. Montenegro, judgment of
24 November 2015.

131 Mugosa v. Montenegro, judgment of 21 June 2016.

132 Bijeli¢ v. Montenegro and Serbia, judgment of 28 April 2009; Garziic v. Montenegro, judgment of 21 September 2010; Zivaljevi¢ v. Montenegro, judgment of 8 March
201; Barac and Others v. Montenegro, judgment of 13 December 2011; Boucke v. Montenegro, judgment of 21 February 2012; Stakic v. Montenegro, judgment of 2 Octo-
ber 2012; Novovic v. Montenegro, judgment of 23 October 2012; Mili¢ v. Montenegro and Serbia, judgment of 1 December 2012, Velimirovic v. Montenegro, judgment
of 2 October 2012; Vukelic v. Montenegro, judgment of 4 June 2013; Mijanovic v. Montenegro, judgment of 17 September 2013; Bujkovi¢ v. Montenegro, judgment of 10
March 2015; Mugosa v. Montenegro, judgment of 21 June 2016; Radunovic and 2 Others v. Montenegro, judgment of 25 October 2016; Stanka Mirkovic and Others v.
Montenegro, judgment of 7 March 2017; Bukovic v. Montenegro, judgment of 13 June 2017; Svorcan v. Montenegro, judgment of 13 June 2017; Tomasevic v. Montenegro,
judgment of 13 June 2017; Jovovic v. Montenegro, judgment of 18 July 2017; Sineks d.o.o. v. Montenegro, judgment of 5 September 2017; Vucinic¢ v. Montenegro, judgment
of 5 September 2017; Nedic v. Montenegro, judgment of 10 October 2017; Tripcovici v. Montenegro, judgment of 7 November 2017; Dimitrijevic v. Montenegro, judgment
of 12 December 2017; Brajovic and Others v. Montenegro, judgment of 30 January 2018; KeSelj and Others v. Montenegro, judgment of 13 February 2018; Vujovic and Lipa
D.0.0. v. Montenegro, judgment of 20 February 2018; Rajak v. Montenegro, judgment of 27 February 2018; Montemlin Sajo v. Montenegro, judgment of 20 March 2018;
Novakovicv. Montenegro, judgment of 20 March 2018; Arcon and Others v. Montenegro, judgment of 3 April 2018; Jasavi¢ v. Montenegro, judgment of 19 June 2018; Kips
DOO and Drekalovic v. Montenegro, judgment of 26 June 2018; and, Lekic v. Montenegro, judgment of 9 October 2018.

133 Mijuskovic v. Montenegro, judgment of 21 September 2010; Antovic and Mirkovic v. Montenegro, judgment of 28 November 2017; Alkovi¢ v. Montenegro, jud-
gment of 5 December 2017; Milicevic v. Montenegro, judgment of 6 November 2018.

134  Mijanovic v. Montenegro, judgment of 17 September 2013; A. and B. v. Montenegro, judgment of 5 March 2013; Bijeli¢ v. Montenegro and Serbia, judgment of 28
April 2009; and, Lakicevic and Others v. Montenegro, judgment of 21 September 2010; KeSelj and Others v. Montenegro, judgment of 13 February 2018; and Kips
DOO and Drekalovic v. Montenegro, judgment of 26 June 2018.

135 Koprivica v. Montenegro, judgment of 22 November 2011; Sabanovic v. Montenegro, judgment of 31 May 2011.
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The Court found Montenegro in violation of Article 13 of the Convention (right to an effective remedy)
in the following five cases: Mili¢ v. Montenegro and Serbia, Stakic¢ v. Montenegro, Mirkovi¢ and Others
v. Montenegro, Bukovic v. Montenegro and Sinex d.o.o. v. Montenegro.'3®

The Court also found Montenegro in violation of Article 14 of the Convention (prohibition of discrimi-
nation) in one case: Alkovi¢ v. Montenegro™'.

In only one case against Montenegro has there been a separate judgment in relation to just satisfa-
ction — Koprivica v. Montenegro*.

Cases from 2018

The European Court of Human Rights ruled on 23 cases against Montenegro in 2018; it delivered
judgments in 13 cases and admissibility decisions on 10 cases.

The following five judgments were adjudicated by a Chamber of seven judges: Brajovic¢ and Others v.
Montenegro, Vujovi¢ and Lipa v. Montenegro, Petrovi¢ and Others v. Montenegro, Kips DOO and Dreka-
lovi¢ v. Montenegro and Milic¢evi¢ v. Montenegro.*®

The remaining eight judgments - KeSelj and Others v. Montenegro, Rajak v. Montenegro, Montemlin
Sajo v. Montenegro, Novakovié v. Montenegro, Aréon and Others v. Montenegro, Vujovié v. Montenegro,
Jasavic¢ v. Montenegro and Leki¢ v. Montenegro**® - were adjudicated by a Committee of three judges.

The Court did not find violations of the ECHR in two cases against Montenegro in 2018 - Vujovic v.
Montenegro and Petrovic¢ and Others v. Montenegro.**

In 2018, the Court rendered ten decisions finding applications against Montenegro inadmissible
or striking them out. One such decision, in the case of Ivanovi¢ and Daily press v. Montenegro, was
adopted by a Chamber of seven judges, while the other nine decisions — in the cases of Bulatovic v.
Montenegro, Srdanovié v. Montenegro, Backovi¢ v. Montenegro, Zogovic¢ v. Montenegro, Sikmanovic¢
v. Montenegro, Baki¢ v. Montenegro, Vujisi¢ v. Montenegro, Bogojevic v. Montenegro and Romanjoli v.
Montenegro — were adopted by a Committee of three judges.

136 Mili¢ v. Montenegro and Serbia, judgment of 1 December 2012; Staki¢ v. Montenegro, judgment of 2 October 2012; Bukovi¢ v. Montenegro, judgment of 13 June
2017; Stanka Mirkovi¢ and Others v. Montenegro, judgment of 7 March 2017; Sineks d.o.o. v. Montenegro, judgment of 5 September 2017.

137 Alkovic¢ v. Montenegro, judgment of 5 December 2017

138  Koprivica v. Montenegro, judgment of 23 June 2015.

139  Brajovic¢ and Others v. Montenegro, judgment of 30 January 2018; Vujovi¢ and Lipa D.0.0. v. Montenegro, judgment of 20 February 2018; Kips DOO and Dreka-
lovi¢ v. Montenegro, judgment of 26 June 2018 and Milicevi¢ v. Montenegro, judgment of 6 November 2018

140 KeSelj and Others v. Montenegro, judgment of 13 February 2018; Rajak v. Montenegro, judgment of 27 February 2018; Montemlin Sajo v. Montenegro, judgment
of 20 March 2018; Novakovic v. Montenegro, judgment of 20 March 2018; Arcon and Others v. Montenegro, judgment of 3 April 2018; Jasavic v. Montenegro,
judgment of 19 June 2018 and Lekic¢ v. Montenegro, judgment of 9 October 2018.

141 Vujovic v. Montenegro, judgment of 15 May 2018 and Petrovic and Others v. Montenegro, judgment of 17 July 2018.
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Overview of the Most Important Judgments Delivered in 2018

Brajovic and Others v. Montenegro, judgment of 30 January 2018, violation of Article 6(1) (right of
access to a court)

The applicants were Montenegrin nationals, who had intervened, as injured parties, in criminal pro-
ceedings against X. They complained they had been denied access to a court in violation of Article 6
of the Convention because the Court of Appeal had not ruled on their appeal with respect to costs and
expenses.

The Court reiterated its principle that Article 6(1) “secures to everyone the right to have any claim
relating to his civil rights and obligations brought before a court or tribunal”. It went on to say that this
“right to a court”, of which the right of access was an aspect, could be relied on by anyone who conside-
red on arguable grounds that an interference with the exercise of his or her civil rights was unlawful and
complained that no possibility was afforded to submit that claim to a court meeting the requirements
of Article 6(1) of the Convention. It stated that the right to a court included not only the right to institute
proceedings but also the right to obtain a determination of the dispute by a court.

Finally, the Court reiterated, although Article 6(1) did not compel the States to set up courts of appe-
al or of cassation, those States that did institute such courts were required to ensure that persons
amenable to the law enjoyed before them the fundamental guarantees contained in Article 6.

The Court in this case considered that the applicants had been effectively deprived of having their
civil claim determined by a tribunal, within the meaning of Article 6(1) and found a violation of that
Article.

KIPS DOO and Drekalovi¢ v. Montenegro, judgment of 26 June 2018, violation of Article 6(1) (right
to a trial within a reasonable time) and Article 13 of the Convention (right to an effective legal remedy)
and Article 1 of Protocol No. 1 to the Convention (protection of property).

The application was filed by KIPS DOO, a company headquartered in Podgorica, and its founder,
Executive Director and owner Risto Drekalovi¢. The case regarded the authorities’ refusal to issue a bui-
Iding permit to the applicants to build a shopping centre. The applicants also complained of the length
of the administrative proceedings related to the completion of the urban plot of land and the length of
the enforcement proceedings and lack of an effective domestic remedy in that regard.

The Court reiterated its principle that repeated re-examination of a single case following remittal
may in itself disclose a serious deficiency in a State’s judicial system.

In view of the criteria laid down in its jurisprudence and the relevant facts of the present case, the
Court opined that the length of the proceedings complained of failed to satisfy the reasonable time requ-
irement and that there had accordingly been a violation of Article 6(1) of the Convention. The procee-
dings at issue commenced on 15 August 2005, when the applicants lodged their administrative appeal
and on 23 June 2017, when the first applicant instituted an administrative dispute. To the Court’s best
knowledge, they were still pending at the time of the judgment, and had hence been ongoing for more
than 11 years and 10 months, during which time the domestic bodies remitted the case seven times.

Case Law From the European Court of Human Rights with a Focus on 2018: Albania, Croatia, Bosnia and Herzegovina, Montenegro, North Macedonia and Serbia

39



40

The Court found a violation of Article 13 of the Convention, taken together with Article 6(1), on acco-
unt of the lack of an effective remedy under domestic law at the relevant time for the applicants’ com-
plaints concerning the length of the proceedings related to the completion of the urban plot of land.

The Court also reiterated that the Contracting States should enjoy a wide margin of appreciation in
the area of land development and town planning in order to implement their town and country planning
policies.

The Court went on to say that uncertainty — be it legislative, administrative or arising from practices
applied by the authorities — was a factor to be taken into account in assessing the State’s conduct and
that, where an issue in the general interest was at stake, it was incumbent on the public authorities to
act in good time, in an appropriate and consistent manner and that the margin of appreciation that the
authorities had in no way dispensed them from that duty.

In the case at hand, the Court found that the interference in the applicants’ right to peaceful enjoy-
ment of possessions was not proportionate given that the respondent State’s authorities failed to act
in good time, in an appropriate manner and with utmost consistency thus making it impossible for the
applicants to meet the said conditions and obtain the building permit. The Court held that the that the
applicants had been faced with the uncertainty arising from the practices applied by the authorities,
reflected in constantly changing the Detailed Urbanistic Plans, introducing new conditions, such as
buying an additional cadastral plot of land in order to “complete” the newly-created urban plot, and by
unlawfully refusing to calculate the relevant charges.

In view of the above, the Court concluded that, notwithstanding the margin of appreciation afforded to
the State, a fair balance had not been preserved in the present case and that the applicants had been requ-
ired to bear an individual and excessive burden, in violation of Article 1 of Protocol No. 1 to the Convention.

Miliéevi¢ v. Montenegro, judgment of 6 November 2018, violation of Article 8 of the Convention
(right to respect for private and family life)

The applicant complained to the Court under Article 2 of the Convention that the State had failed
to take preventive measures and thus protect him from an attack by a mentally ill person (X), a risk of
which the police had been aware.

The Court reiterated its principle that the concept of private life within the meaning of Article 8 of the
Convention included a person’s physical and psychological integrity. It went on to say that, while the
essential object of Article 8 was to protect the individual against arbitrary interference by the public
authorities, “there may in addition be positive obligations inherent in effective respect for private life,
which may involve the adoption of measures in the sphere of relations between individuals” and that,
to that end, States were to maintain and apply in practice an adequate legal framework affording pro-
tection against acts of violence by private individuals.

The Court reiterated that its task was not to substitute itself for the competent domestic authorities
in determining the most appropriate methods for protecting individuals from attacks on their personal
integrity, but rather to review under the Convention the decisions that those authorities have taken in
the exercise of their power of appreciation.
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The Court found that the lack of sufficient measures taken by the authorities in reaction to X’s be-
haviour amounted to a breach of the State’s positive obligations under Article 8 of the Convention to
secure respect for the applicant’s private life.

Vujovié and Lipa DOO v. Montenegro, judgment of 20 February 2018, violation of Article 6(1) (right
of access to a court)

This case concerned the violation of the applicants’ right of access to a court in that the Court of
Appeal refused to examine on the merits the second applicant’s appeal of a decision to initiate ban-
kruptcy proceedings.

The Court noted that the provisions of the Insolvency Act, valid at the relevant time, provided that,
once the insolvency proceedings were opened, all rights in respect of company representation were
transferred to the insolvency administrator and that he or she represented the insolvency debtor. The
Court concluded that the applicants could not have appealed directly and independently against the
decision which directly affected them but only through an insolvency administrator, wherefore it found
a violation of Article 6(1) of the Convention.

Overview of the Most Important Admissibility Decisions in 2018
Ivanovié and Daily press v. Montenegro, decision of 28 June 2018, declared inadmissible

The applicants claimed a violation of their freedom of expression under Article 10 arising from final
civil court judgments. The applicants had been ordered to pay damages to former Prime Minister Milo
Bukanovi¢ over a series of articles they had published, in response to an assault on the first applicant, in
which they described Bukanovi¢ and his family as criminals. The Court concluded that these judgments
interfered in the applicants’ freedom of expression and that it had to examine whether the “interference”
was necessary in a demacratic society i.e. whether the judgments were proportionate to the legitimate
aim pursued. The applicants’ allegations were very serious and the Court departed from the general prin-
ciple in its caselaw - that the more serious the allegation is, the more solid the factual basis should be. It,
however, found, that the applicants had not verified the truth or reliability of their allegations.

The Court considered that the fact of directly accusing specific individuals by mentioning their names
and positions had placed the applicants under an obligation to provide a sufficient factual basis for
their assertions. It found that the conclusions reached by the High Court on the basis of its balancing
exercise could not be regarded as unreasonable and, consequently, that the reasons adduced by the
domestic courts for ordering the applicants to pay damages to the plaintiff were “relevant and suffi-
cient” within the meaning of its caselaw. The Court therefore did not find any reason to substitute its
view for that of the final decision of the High Court.

The Court considered that the awarded damages were not excessive, that the compensation had been
awarded against the applicants jointly, and that the first-instance court had taken into account that the daily
newspaper published by the second applicant had a high circulation. It therefore concluded that their deci-
sions were in line with the Court’s caselaw that an award of damages for defamation must bear a reasonable
relationship of proportionality to the injury to reputation suffered and that the applicants’ complaint was
manifestly ill-founded and had to be rejected in accordance with Article 35(3(a) and 4) of the Convention.
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The Republic of North Macedonia
General Introduction

Since the State’s ratification of the European Convention on Human Rights (‘the Convention’ or ‘the
ECHR’) on 10 April 1997, the European Court of Human Rights (‘the Court’ or ‘the ECtHR’) has handed
down 153 judgments and 450 admissibility/strike outs decisions against Macedonia, out of which 12
judgments and 24 decisions were given in 2018.142 Of the judgments, 134 were adopted by a Chamber,
17 by a Committee in so-called “repetitive” or WECL cases and 2 by a Grand Chamber. Of the admissibi-
lity decisions, 186 cases were decided by a Chamber and 264 cases by a Committee.

108 judgments have been given in respect of Article 6 of the Convention, the right to a fair trial, fin-
ding violations in 102 cases. They mostly dealt with the length of proceedings and lack of enforcement
of the judgments. The Court held that the applicants first have to lodge a length complaint before the
Supreme Court, which was considered to be an effective remedy, prior to bringing their case before it,**3
even when the compensation was inadequate.!** Many civil cases raised issues concerning impartia-
lity,'*5 the principle of equality of arms,!#¢ the lack of judicial certainty and consistent case-law,**” lack
of reasoning,!*8 the right of access to a court,**® and the right to an oral hearing.’*® On the other hand,
presumption of innocence,™ the equality of arms and the right to defence in connection to the admis-
sion of statements by absent or anonymous witnesses® and the defendant’s presence at trial,>® the

142 The list of judgments includes Stavropegic Monastery of Saint John Chrysostom v. Macedonia, judgment of 29 November 2018; Church of Real Orthodox Chris-
tians and Ivanovski v. Macedonia, judgment of 29 November 2018; Makraduli v. Macedonia, judgment of 19 July 2018; Smickovski v. Macedonia, judgment of
5 July 2018; Euromak Metal DOO v. Macedonia, judgment of 14 June 2018; Sejdiji v. Macedonia, judgment of 7 June 2018; Ljatifi v. Macedonia, judgment of 17
May 2018; Bektashi Community and Others v. Macedonia, judgment of 12 April 2018; Selami and Others v. Macedonia, judgment of 1 March 2018; Ramkovski v.
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assessment of expert opinions,’* the admissibility of unlawfully obtained evidence,** the use of agent
provocateur™® and the right to an interpreter® were addressed in many criminal cases before the ECtHR.

Aviolation was found in 8 out of 19 judgments on Article 1 of Protocol No.1, the protection of property,
as regards the denial of the right to restore into possession a confiscated plot of land, even if the sta-
tutory requirements were met,'® the insufficient compensation for the expropriation of the applicants’
land in favour of a company,**® and the confiscation of vehicles which served as instruments to commit
an offence.'®® The extraordinary quashing of a final restitution order, aimed to correct “manifest omis-
sions” by the administrative bodies, did not amount to a violation.®!

The Court gave 4 judgments on Article 2, right to life,*? finding a violation even when no death occu-
rred but only an injury was inflicted to the applicant by a police officer.'® No violation was established
in a case of actions or omissions of those allegedly involved in the failure to report a crime which resul-
ted into the death of the applicant’s son who got killed by a member of the special police forces.'%4 18-
month delay in the enforcement of a custodial sentence of a perpetrator, was considered as an integral
part of the procedural obligation of the State under Article 2.1%

In 11 out of 12 judgments on Article 3, the prohibition of torture, the Court found a breach of the pro-
cedural limb.'%® In addition to El-Masri, in Hajrulahu the Court also qualified the treatment as torture,
since the applicant was intimidated with the aim of extracting a confession, which caused him emoti-
onal, psychological and physical pain and suffering.’®” In many cases!®® the Court highlighted that the
victims of alleged violations are not required to pursue the prosecution of State agents on their own
and this is rather a duty of the prosecutor, and in one case it considered as excessive formalism the
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insistence that the applicant discovers the identity of all police officers against whom he brought cri-
minal charges.'®® The handcuffing of a mentally-ill applicant during her transfer to a hospital amounted
to degrading treatment infringing the substantive aspect of Article 3.1°

Violations were found in all 10 judgments given on Article 5, right to liberty and security.*” The Grand
Chamber judgment in EI-Masri v. Macedonia,'’? concerned an arbitrary, incommunicado detention of a
German national, his “extraordinary rendition” and his transfer to Afghanistan, where he was further
ill-treated. Apart from the excessive length of pre-trial detention, and the lack of reasoning of collecti-
ve detention orders,'”® the ECtHR discussed the right of the defendant to effectively participate in the
proceedings in which his initial house arrest was replaced with prison detention,'™ the absence of
reasonable suspicion that the applicant had committed an offence,'” the unlawful arrest given alleged
non-compliance with the court order for payment of a fine and the failure to inform the applicant of the
reasons for his arrest,'’® the omission to award compensation in respect of the unlawful imprisonmen-
t,'" as well as the unjustified continued confinement in a psychiatric institution.'’®

A violation was established in 5 out of 6 judgments on Article 8, the right to respect for private and
family life, which involved the right to respect for reputation,'’® the lack of enforcement of orders for
maintaining contacts between parents and their children,*®® and the moral and physical integrity of the
person.'8 The forcible removal of journalists from the Parliament gallery while they were reporting on a
debate about approval of the State budget for 2013 infringed Article 10, freedom of expression.'82 Only
one case on Article 11, freedom of assembly and association concerned dissolution of a civil associati-
on'®, while 4 cases involved ban on registration of religious communities (violating Article 11 in light of
Article 9).184
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Cases from 2018

Out of 12 judgments given in 2018, 7 judgments!®® were adopted by a Chamber of 7 judges and the
remaining 5'¢¢ by a Committee of 3 judges. In one case the Court found a violation of Article 1 of Protocol
No. 1,'87 Article 10,88 as well as a violation of Article 3, together with Article 5 8 5.'8° A violation of Article
5 § 3 was established in 2 cases,'*® whereas 3 cases involved a violation of Article 11 in light of Article
9%t and other 3 cases an infringement of Article 6.2

In only one judgment until now, Ljatifi v. Macedonia,'*® the Court dealt with complaints concerning
the freedom of movement, establishing a breach of Article 1 of Protocol No. 7 to the Convention. The
applicant, a Serbian national, who fled Kosovo to Macedonia in 1999, was required to leave the country
as she posed “a risk to national security” after her asylum status had been terminated. The domestic
administrative courts had upheld the Ministry of Interior’s decision, noting that it was based on a cla-
ssified document obtained from the Intelligence Agency. . It only referred to the applicant’s alleged
knowledge of and support for other people’s involvement in the commission of multiple offences, wit-
hout any indication of the identity of those people or their relationship to the applicant. In the Court’s
view, the applicant had been unable to present her case adequately in the ensuing judicial review
proceedings given that the classified document had never been disclosed to her and the Ministry’s
decision had not provided her with the slightest indication of the factual grounds for considering her a
security risk.

Additionally, the courts were not provided with the impugned document or any further factual deta-
ils for the purpose of verifying the executive’s assertion that the applicant had really posed a national
security risk. They thus confined themselves to a purely formal examination of the case, without giving
any explanation of the importance of preserving the confidentiality of that document. In this context,
the Court stressed that even where national security is at stake, the concepts of lawfulness and the rule
of law in a demacratic society require that deportation measures affecting fundamental human rights
be subject to some form of adversarial proceedings before an independent authority or a court com-
petent to effectively scrutinise the reasons for them and review the relevant evidence, if need be with
appropriate procedural limitations on the use of classified information. This led to the Court’s finding
of a violation of paragraph 1 (a) and (b) of Article 1 of Protocol No. 7.
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On freedom of political expression, Makraduli v. Macedonia** concerned the criminal conviction
of the applicant, vice-president of the opposition party and an MP, for defamation against the Prime
Minister’s cousin, who was at the time a senior member of the ruling political party and head of the
Security and Counter Intelligence Agency. The Court emphasised the high level of protection of political
speech, which applies to elected representatives, with the authorities thus having a particularly narrow
margin of appreciation. It reiterated that the limits of acceptable criticism are wider for State officials
than for private individuals and that a politician inevitably and knowingly lays himself open to close
scrutiny by both journalists and the public at large, and he must display a greater degree of tolerance
and restrain in resorting to criminal proceedings. Although the domestic courts had acknowledged the
plaintiff’s status as a State official, they had not accepted the wider acceptable criticism as far as such
officials are concerned. They considered the allegations of misuse of police wiretapping equipment/
powers to make gains on the stock market and corrupt practices in the public sale of State-owned land,
made by the applicant at press conferences held at his party’s headquarters to be factual statements
rather than value judgments. The ECtHR criticised that the domestic courts required the applicant to
fulfill a more demanding standard than that of due diligence, by requiring that he demonstrated the
truth of his assertions and that such approach was followed by the Constitutional Court, even though
it categorised the impugned statements as “opinions”.

In the Court’s view, notwithstanding the fact that the fine imposed could no longer be executed
given the legislative amendments of November 2012 which had decriminalised defamation, the appli-
cant’s conviction, had a chilling effect on the political debate he raised by putting the matters of ge-
neral interest, namely transparency and prevention of abuse of power by public servants, which, is the
role of politicians and MPs, as representatives of the electorate. Moreover, the standards applied in the
impugned proceedings had not been compatible with the principles embodied in Article 10 and the do-
mestic courts had failed to strike a fair balance between the competing interests at stake. Consequen-
tly, the interference had been disproportionate to the aim pursued and not “necessary in a democratic
society” within the meaning of Article 10 § 2.

In Euromak Metal DOO v. Macedonia,**® the Court found a violation of Article 1 of Protocol No. 1 as
the applicant company had been deprived of its right to deduct the input value-added tax (“VAT”) it
had paid on received goods in spite of its full compliance with its VAT obligations and it was unjusti-
fiably ordered to pay the input VAT which it had previously lawfully deducted, together with interest.
This had been done because its suppliers had failed to meet their own VAT reporting obligations. The
fact that the applicant company had not settled its obligations towards the State stemming from the
impugned orders issued by the tax revenue authorities, which had been upheld by the administrative
courts, given that its bank account had been blocked pursuant to those orders and the company had
eventually ceased to exist, had not had any impact on the Court’s finding that the tax assessment had
affected the applicant company’s property rights.

A breach of the principle of equality of arms contrary to Article 6 88 1 and 3 (d) was established in 2
judgments delivered in 2018.1%¢
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In Asani v. Macedonia,*’ the Court held that the applicants’ defence rights were unacceptably re-
stricted, after it had applied the relevant principles developed in the Grand Chamber judgments in
Al-Khawaja*® and Schatschaschwili,**® which concern the compatibility with Article 6 88 1 and 3 (d) of
proceedings in which statements made by a witness who was not present and questioned at the trial
were used as evidence. The testimony given by the anonymous witnesses was regarded as decisive in
the present case, as without it the chances of the applicants’ conviction of murder and sentence to life
imprisonment would have been significantly reduced. Considering the exclusion of the applicants and
their lawyers from attending their examination before both the investigating judge and the trial judge,
unlike the public prosecutor, who attended both examinations, the Court held that the possibility offe-
red to the applicants to put written questions to the anonymous witnesses could not be regarded as a
sufficient procedural safeguard to counterbalance the constraints they had been confronted with in the
exercise of their defence rights.

Furthermore, insufficient efforts had been made to secure the attendance at the trial of a third wit-
ness, whose pre-trial statement had carried significant weight in relation to the applicants’ guilt and
the domestic courts relied on, after he had become untraceable as he had fled the State and an in-
ternational arrest warrant had been issued against him. Moreover, despite the allegations made that
he had subsequently been in Macedonia the domestic courts had not provided valid reasons for his
non-attendance at the trial. The ECtHR also noted that the trial judge had never examined him in order
to make his own assessment of the veracity of the account being given by him. The absence of an
explicit objection by the applicants to the pre-trial statement being read out at the trial court could not
be interpreted as an unequivocal waiver on their part of their right to examine him, particularly since
neither the applicants nor their lawyers had the opportunity at any stage of the proceedings to confront
and question that witness or to have him orally examined in their presence.

Smickovski v. Macedonia®®® concerned the criminal proceedings in which the applicant had been
found guilty and sentenced to a suspended prison sentence of one year for causing grievous bodily
injury. The Court concluded that by dismissing all requests by the defence, and in particular the request
to question a crucial eyewitness, without providing relevant reasons, whilst at the same time accepting
all the prosecution arguments and evidence, the trial court had created an unfair advantage in favour
of the prosecution and had deprived the applicant of any practical opportunity to effectively challen-
ge the charges against him. The dismissal of such request, which could have arguably strengthened
the defense position or even led to the applicant’s acquittal, had been based on a reasoning which
according to the Court was considered to be manifestly contrary to the available facts of the case and
therefore could not be accepted as relevant and valid.

In Taseva Petrovska v. Macedonia®®* the applicant, a professor of law at a private university, com-
plained about the lack of adversarial trial in the proceedings before the Higher Administrative Court, in
which she had challenged the decision given by the Ministry of Justice to reject her request to be reco-
gnised as having the same status as a person who had passed the Bar examination. The ECtHR found
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that the fact that she had not been allowed to comment on the Ministry’s observations submitted in
reply to her appeal, as they had not been forwarded to her had amounted to a violation of Article 6 8 1.
It also referred to its previous judgments in Grozdanoski?®> and Naumoski,?*® which concerned similar
circumstances.

In Selami and Others v. Macedonia®* the applicant had been arrested on suspicion of involvement
in the killing of two policemen and he was subsequently indicted for membership of a terrorist group
but the criminal proceedings were discontinued. The case concerned his family’s complaint that Mr
Selami’s compensation awarded in the domestic proceedings had been unreasonably low, given his
unjustified detention and the serious injuries he had sustained. On the facts of the case, the Court
noted that the applicant had been ill-treated at the hands of the police in connection with his arrest and
questioning and he had been a victim of torture. The Court found a violation of Article 3 in its procedural
aspect, and a violation of Article 5 § 5 (right to compensation), as the amount of EUR 9,800 which had
been awarded by the domestic courts could not be considered as appropriate redress. In addition, the
Court noted that the domestic courts had failed to acknowledge, expressly or in substance, that the
ill-treatment the applicant had suffered amounted to “torture”. The Court in particular addressed the
issue whether the applicants were “indirect victims” of the alleged violations. It held that while three of
them (his former wife and children) lacked standing to bring a claim on Mr Selami’s behalf, the fourth
applicant, Mr Selami’s son and sole heir, could be qualified as an “indirect victim” because he had a
strong moral interest in the case and the claims were transferable to him in that he had continued the
compensation claim on his behalf, after his death, and had inherited the award of damages.

Ramkovski v. Macedonia?® and Sejdiji v. Macedonia?*® concerned the continued detention of the
applicants, who had been convicted of a series of offenses, concerning charges of organised crime inc-
luding criminal conspiracy. The Court noted the existence of the practice of issuing collective detention
orders, which had already been found to be incompatible, in itself, with the Article 5 § 3 of the Conven-
tion. The same summary formula had been constantly used in all the extension orders and decisions
on the applicants’ appeals, and the courts had not carried out an individual case-by-case assessment
of the grounds for detention in respect of each member of the group. The ECtHR further concluded that
by failing to address concrete facts or to properly consider alternative preventive measures, and by
relying essentially on the gravity of the charges and the severity of the sentence faced, the authorities
had extended the applicants’ pre-trial detention on grounds which could not be regarded as “relevant
and sufficient”, thus continuing the previous case-law of Vasilkoski and Others?®” and Miladinov and
Others.?%8

In Ramkovski v. Macedonia, the Court found no breach of the presumption of innocence under Article
6 § 2 of the Convention as regards the wording of the orders used to justify extending the applicants’
pre-trial detention, since they had only referred to a reasonable suspicion that the accused had commi-

202  Grozdanoskiv. Macedonia, judgment of 31 May 2007.

203 Naumoskiv. Macedonia, judgment of 27 November 2012.

204  Selamiand Others v. Macedonia, judgment of 1 March 2018.

205  Ramkovskiv. Macedonia, judgment of 8 February 2018.

206  Sejdiji v. Macedonia, judgment of 7 June 2018.

207  Vasilkoski and Others v. Macedonia, judgment of 28 October 2010.

208  Miladinov and Others v. Macedonia, judgment of 24 April 2014.

Case Law From the European Court of Human Rights with a Focus on 2018: Albania, Croatia, Bosnia and Herzegovina, Montenegro, North Macedonia and Serbia



tted the crimes they had been charged with in the bill of indictment and they did not contain an explicit
and unqualified declaration which would amount to the determination of the applicants’ guilt before
they had been proved guilty under the law.

A violation of Article 11 in light of Article 9 was established in 3 cases?°® which concerned the autho-
rities’ refusal to register the applicants’ associations as legal entities. Such interferences were “pres-
cribed by law” as the respective associations had allegedly failed to meet the formal requirements
of the Legal Status of Churches, Religious Communities and Religious Groups Act of 2007, and they
pursued a “legitimate aim” of the protection of the rights and freedoms of others. However, the rea-
sons adduced by the national courts, mainly regarding the formal deficiencies for registration, were not
“relevant and sufficient” to justify those interferences. In addition, in the cases of Stavropegic Mon-
astery of Saint John Chrysostom?® and Church of Real Orthodox Christians and Ivanovski,? the Court
held that domestic courts’ finding that the registration would have violated the freedom of religion of
other believers who were affiliated with already registered religious entities was of a general nature
and it had not been supported by any convincing explanation. In both cases, the Court reiterated its
principles summarised in the Orthodox Ohrid Archdiocese case,?'? recognising the States’ wide margin
of appreciation and the equality of all religious organisations before the law. It was highlighted that
the role of the authorities in a situation of a conflict between or within religious groups is not to remove
the cause of tension by eliminating pluralism, but to ensure that the competing groups tolerate each
other. Since in the Stavropegic Monastery case the applicant association’s constitutional appeal had
been rejected due to alleged lack of jurisdiction, the Court rejected the Government’s non-exhaustion
objection in Church of Real Orthodox Christians, thus taking note of the Constitutional Court’s practice
of declining jurisdiction to deal with appeals of associations or organisations, and rejecting appeals of
individuals submitted in their name and on behalf of non-registered religious associations they were
associated with.

The first request for recognition of the applicant association in Bektashi Community and Others v.
Macedonia®® was refused on a purely formal ground, namely that it had not been registered prior to
1998, but only listed in 2000. Therefore, the Court held that the domestic authorities had not identified
any “pressing social need” and, the interference was not “necessary in a demaocratic society”. Indeed,
the domestic courts refused to recognise the continuing legal status of the applicant association under
the new legislation which entered into force in 2007, although it had been an officially recognised
religious organisation since 1993 mainly because its name was similar to the name with the word ‘Bek-
tashi” which had already been used by another religious entity registered in the court register and its
doctrinal sources had been identical to those of the already registered “Islamic Religious Community”
and this could have created confusion among believers. Such an assessment was incompatible with
the State’s role as a neutral and impartial organiser of the exercise of various religions, faiths and be-
liefs, which excludes any discretion on the part of the State to assess the legitimacy of religious beliefs
or the ways in which they are expressed. The Court also criticised the Constitutional Court’s decision
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that the non-registration of the applicant association had been necessary “to prevent religious confli-
cts” as no evidence had been produced that it presented any danger for a democratic society. Although
the interference was lawful and aimed at protection of the rights and freedoms of others, the reasons
for refusing registration were not particularly weighty and compelling, leading to a violation of Article
1, read in the light of Article 9.

In 4 out of 17 decisions adopted against Macedonia in 2018 the Court entered into examination of
the merits of the case. 2 of them addressed the right to a hearing before an impartial tribunal under
Article 6 § 1 of the Convention.?'

Hasani v. Macedonia?® concerned the proceedings in which the applicant, who had fled Kosovo in
1999, challenged the Ministry of Interior’s final decision terminating her asylum status and ordering
her to leave Macedonia, which was regarded as a measure of expulsion taken against her. Nonethele-
ss, the ECtHR considered that throughout the asylum proceedings the applicant had not discharged
the burden of proof as to the existence of an individual, real risk of ill-treatment under Article 3 she
would have been subjected to if the measure complained of had been implemented. As to her com-
plaints under Article 8, the Court acknowledged that there was family life between the applicant, her
cohabitating partner and their four minor children (all Macedonian nationals), but it took note that the
applicant had not raised the impact of her removal on her family life. The Court highlighted the autho-
rities’ positive obligation to allow her to reside in Macedonia, where she had lived for a considerable
length of time since the age of 13, in order to maintain and further develop her family life. At the same
time, it noted that the applicant had not taken any action to obtain personal identification documents
from Kosovo notwithstanding that more than nine years had lapsed since the Ministry’s order and she
had not presented anything to argue that her situation had been different from that of her parents and
siblings who had obtained such documents. The Court, therefore, concluded that the applicant had no
“arguable claim” and her application was accordingly rejected as manifestly ill-founded.

In Maliki v. Macedonia,?*® the applicant, who had been convicted in absentia for murder of his wife
and sentenced to fifteen years’ imprisonment, complained in respect of the reopened criminal pro-
ceedings (following his return to Macedonia). Applying the principles set out in Schatschaschwili and
Al-Khawaja and Tahery, the ECtHR noted that despite the fact that the trial court had not provided a
good reason for the non-attendance of two witnesses, their testimonies had not been “sole” or “deci-
sive” evidence for the conviction, as the circumstances of the applicant’s case had also been establi-
shed on the basis of evidence produced by other witnesses or corroborated by them. Moreover, the
applicant had failed to cross-examine one of the witnesses, and he had neither challenged reliability of
other material evidence adduced against him nor advanced any reasons how their examination would
have strengthened his position. Against this background, the ECtHR concluded that the defence rights
had not been restricted to an extent incompatible with the guarantees provided in Article 6 8§ 1 and 3
(d) and it rejected this complaint as manifestly ill-founded.

214  Andonovv. Macedonia, Committee decision of 11 September 2018; Bajramovski v. Macedonia, Chamber decision of 26 June 2018.
215  Hasaniv. Macedonia, Committee decision of 26 June 2018.

216  Malikiv. Macedonia, Committee decision of 11 September 2018.
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In Bajramovski v. Macedonia,*" the applicant alleged a lack of impartiality on the part of the first-in-
stance court because the defendant in the civil case brought by him had been a judge of that court at
the material time. His complaint was declared inadmissible for non-exhaustion of domestic remedies
given the applicant’s failure to raise his concerns at any stage of the proceedings and the fact that he
had failed to avail himself of the possibility to ask the Supreme Court to assign the case to another
competent court. The same complaint regarding the appeal court was also dismissed since the appli-
cant did not adduce any evidence to substantiate his doubts as regards the personal bias of two judges
who had been former colleagues of the applicant’s opponent in the first-instance court and who in the
meantime became judges of the appeal court. Moreover, such doubts could not have been regarded as
objectively justified, as neither of them had sat on the panel that decided his appeal.

In Andonov v. Macedonia,?'® the Court observed that the applicant’s allegations that the three-judge
panel of the Court of Appeal, which had examined his appeal lodged during the reopened civil procee-
dings, had lacked the requisite impartiality as it had included a judge, with whom he allegedly had a
difficult personal relationship, were of a rather general nature, without any particular details regarding
the nature and reasons of the alleged conflict. Moreover, the applicant’s request for the exclusion of
that particular judge had been duly examined in accordance with the relevant procedure. Since the
applicant failed to adduce any proof as to judge’s personal bias, the Court rejected the application as
manifestly ill-founded.

217 Bajramovskiv. Macedonia, Chamber decision of 26 June 2018.

218  Andonov v. Macedonia, Committee decision of 11 September 2018.
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The Republic of Serbia
General Introduction

The Republic of Serbia ratified the European Convention on Human Rights (‘the Convention’) on 3
March 2004.

As of 31 December 2018, the European Court of Human Rights (‘ECtHR’ or ‘the Court’) has delivered
192 judgments?® and 556 decisions in respect of Serbia. The ECtHR found violations in 179 cases?%.
Of the judgments, 75 cases were decided by a Committee in so called “repetitive” or “well established
case law” (WECL) cases, 115 cases were decided by a Chamber and two by the Grand Chamber. Of the
decisions, 430 cases were decided by a Committee and 126 cases were decided by a Chamber.

147 judgments have been given in respect of Article 6 of the Convention, the right to a fair trial. Vio-
lations were found in 140 cases. The cases largely concerned length of proceedings and lack of enforce-
ment of domestic judgments. The cases also raised issues in relation to use of confessions in a trial,??
the definition of impartiality in tribunals and courts,??2 fairness of proceedings in a criminal trial,??® the
need for judicial certainty and public confidence in the judiciary,?? the right to a public hearing and the
meaning of this,?? the presumption of innocence??¢, the composition of a court,??” proceedings relating
to legal capacity??® and the right of access to a court where procedural exclusions exist in domestic
law?2°,

75 judgments have been given in respect of Article 1 of Protocol No. 1, on the protection of property.
A violation was found in 74 of those cases.*°

219  The number of judgments in this material includes judgments adopted by Committees of 3 judges in the so called “repetitive or WECL cases”, a Chamber of 7
judges and a Grand Chamber of 17 judges.

220 Judgments with no violation are: Damjanovic v. Serbia, judgment of 18 November 2008; Molnar Gabor v. Serbia, judgment of 8 December 2009; Juhas Buric v.
Serbia, judgment of 7 June 201; Dobric v. Serbia, judgment of 21 June 201; Miti¢ v. Serbia, judgment 22 January 2013; Lukovic v. Serbia, judgment of 26 March
2013; Dekic and Others v. Serbia, judgment of 29 April 2014; Stankovi¢ and Trajkovic v. Serbia, judgment of 22 December 2015; Cupara v. Serbia, judgment of 12
July 2016; Zdravkovic v. Serbia, judgment of 20 September 2016; Cvetkovic v. Serbia, judgment of 7 February 2017 and Gruji¢ v. Serbia, judgment of 28 August
2018.

221 Hajnalv. Serbia, judgment of 19 June 2012 and Dimovic and Others v. Serbia, judgment of 11 December 2018.

222 Sorgicv. Serbia, judgment of 3 November 201.

223 Stanimirovic v. Serbia, judgment of 18 October 2011.

224  Vinci¢ and Others v. Serbia, judgment of 1 December 2009; Raki¢ and Others v. Serbia, judgment of 5 October 2010; Zivi¢ v. Serbia, judgment of 13 December
201, Mirkovic and Others v. Serbia, judgment of 26 June 2018.

225  Motion Pictures Guarantors Ltd v. Serbia, judgment of 8 June 2010.

226  Matijasevicv. Serbia, judgment of 19 September 2006.

227 Momcilovic v. Serbia, judgment of 2 April 2013.

228  Salontaji Drobnjak v. Serbia, judgment of 13 October 2009.

229  Masirevic v. Serbia judgment of 1 February 2014.

230  No violation was found in Molnar Gabor v. Serbia, judgment of 8 December 2009.
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Most of the cases concern inefficient enforcement of domestic decisions against socially owned
companies. The first such judgment was Kacapor and Others v. Serbia.?! Since this case the Court has
adopted 63 similar judgments, many by a Committee of three judges as they are considered to be “well
established case law”.%? The Court found a violation of right to property in two cases relating to pensi-
on rights®® and in one case on unauthorised construction.*

In the Grand Chamber pilot judgment of AliSi¢ and Others?® the ECtHR found a violation of the right
to property resulting from the inability of the applicants to use their savings for more than twenty years
and obliged Slovenia and Serbia to undertake general measures under Article 46 of the Convention?6.

In the Grudic®®” judgment the ECtHR found a violation of the right to property since the interference
with the applicants’ “possessions” (the suspension of payment of pensions to individuals granted
these pensions) had not been in accordance with the relevant domestic law (suspensions were based
on the Opinions of the Ministry)38,

In the /seni judgment, the ECtHR found a violation of the right to property since the Constitutional
Court decision regarding expropriation of the applicant’s flat has not been enforced for more than
seven years?°,

On Article 3, the prohibition of ill-treatment, nine judgments have been given. Violations were found
in six of these cases?*°. The cases involved issues of the requirement to investigate,?*! and also of the
test as to whether authorities should have known of a risk to an individual and whether they failed to
act as they should have.?*2 In Habimi, while a violation of the procedural limb of Article 3 was found,
there was no substantive violation although this was primarily because of the lack of facts resulting
from an inadequate investigation by the authorities.?*® In Hajnal, the Court found a violation of both the

231 Kacapor and Others v. Serbia, judgment of 15 January 2008.

232 42 judgments have been delivered by Committee in WECL procedure regarding non-enforcement against socially owned companies. In numerous similar cases,
friendly settlements were concluded.

233 Pejcicv. Serbia, judgment of 8 October 2013 and Krstic v. Serbia, judgment of 10 December 2013.

234  Kosticv. Serbia, judgment of 25 November 2008.

235  AliSi¢ and Others v. Bosnia and Herzegovina, Croatia, Serbia, Slovenia and Macedonia, Grand Chamber judgment of 14 July 2014.

236  On 28 December 2016, the Serbian Parliament adopted the Law on the implementation of AliSic judgment. In the Muratovic decision, of 21 March 2017, the Court
found that Serbian Law meets the criteria set out in the judgment AliSi¢ and Others.

237  Grudic¢v. Serbia, judgment of 27 April 2012.

238 In Skenderi and Others decision the ECtHR examined similar topics. Nevertheless, in Skenderi and Others the Court declared inadmissible the first applicant’s
complaints since it found that the three-year prescription period, an issue which did not arise in Grudic, was lawful, pursued a legitimate aim and was proportional.
Also, the Court rejected remaining applications since the applicants did not lodge constitutional appeals - effective domestic legal remedy.

239 Iseniv. Serbia, judgment of 9 October 2018.

240  Noviolation of Article 3 was found in Dermanovic v. Serbia, judgment of 23 February 2010; Otasevic¢ v. Serbia, judgment of 5 February 2013 and Deki¢ and Others
v. Serbia, judgment of 29 April 2014.

241 Krsmanovicv. Serbia, judgment of 19 December 2017; Habimi and Others v. Serbia, judgment of 3 June 2014; Lakato$ and Others v. Serbia, judgment of 7 January
2014; Hajnal v. Serbia, judgment of 19 June 2012; Stanimirovic¢ v. Serbia, judgment of 18 October 2011.

242 Milanovic v. Serbia, judgment of 14 December 2010.

243 Habimiand Others v. Serbia, judgment of 3 June 2014.
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substantive and procedural obligation under Article 3.2** In the Milanovi¢**® case the applicant was a
member of the Hare Krishna movement, and the Court found a violation of Article 3 and Article 14 taken
in conjunction with Article 3 of the Convention in relation to attacks on him.

On Article 2 of the Convention, the right to life, four judgments were given and a violation was found
in three of these?*¢. Mucibabi¢ concerned loss of life through dangerous activity under state authority
control, as well as a violation of the procedural obligation to investigate.?*” Mladenovi¢?*® concerned
the procedural obligation to investigate, and the requirements of that obligation. Petrovi¢?*® also con-
cerned the investigative duty and the state authorities were criticised for their lack of independence,
promptness and thoroughness in investigating available evidence.

The Court gave judgments in seven cases under Article 5, the right to liberty and security, and a
violation was found in six of those cases®°. The Court considered issues such as whether detention is
necessary or whether other means can be used to prevent an individual from absconding,?! the requi-
rement of bringing a detained individual before a judge or other officer authorised by law,?*? detention
on the basis of a non-domestic decision which had not been recognised domestically?®® and the pre-
sumption of innocence.?*

16 judgments were given in respect of Article 8, the right to respect for private and family life. Vio-
lations were found in 12 of these cases?®®. These cases raised issues of the State’s positive obligation
to reunify parents and children,?® the importance of the correct assessment of legal capacity,®’ inter-
ference with personal correspondence of prisoners,® the importance of the determination of paterni-
ty,?*° the need to use procedural tools to serve respondents?¢°, and the importance of a parent to obtain

244  Hajnalv. Serbia, judgment of 19 June 2012.

245  Milanovic v. Serbia, judgment of 14 December 2010.

246  Miti¢, where there was no violation, concerned the suicide of a prisoner and involved consideration of both the obligation under Article 2, judgment of 22 January
2013.

247 Mucibabicv. Serbia, judgment of 12 July2016.

248  Mladenovicv. Serbia, judgment of 22 May 2012.

249  Petrovi¢v. Serbia, judgment of 15 July 2014.

250  Noviolation was found in Lukovicv. Serbia, judgment of 26 March 2013, the case involving the question of whether the applicant’s detention had been excessively
long.

251 Lakatos and Others v. Serbia, judgment of 7 January 2014 and Bermanovic v. Serbia, judgment of 23 February 2010.

252 MiloSevicv. Serbia, judgment of 28 April 2009.

253 Mitrovic v. Serbia, judgment of 21 March 2017.

254 Vrencevv. Serbia, judgment of 23 September 2008.

255 The Court found no violation in Damnjanovic v. Serbia, judgment of 18 November 2008; Zdravkovic v. Serbia, judgment of 20 September 2016; Cvetkovic v.
Serbia, judgment of 7 February 2017 and Grujic v. Serbia, judgment of 28 August 2018.

256  Zdravkovic v. Serbia, judgment of 20 September 2016; KrivoSej v. Serbia, judgment of 13 April 2010; Tomic v. Serbia, judgment of 26 June 2007 and Grujic v.
Serbia, judgment of 28 August 2018.

257  Salontaji-Drobnjak v. Serbia, judgment of 13 October 2009

258  Stojanovic v. Serbia, judgment of 19 May 2009.

259  Jevremovicv. Serbia, judgment of 17 July 2007.

260 VAMv. Serbia, judgment of 13 March 2007.
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confirmation of the fate of their child.?®* The issue of the adoption of measures in the sphere of the
relations between private individuals, in order to preserve physical and moral integrity, has also been
the subject of a judgment.?? In Zorica Jovanovic®® the Court found a violation of Article 8 on account
of the State’s failure to provide parents with confirmation of the fate of their child, after their new born
baby had been pronounced dead. The Court obliged Serbia to take all appropriate measures within one
year, preferably by means of a lex specialis, to secure the establishment of a mechanism aimed at pro-
viding individual redress to all parents in a situation such as or sufficiently similar to the applicant’s. In
October 2016 the Ministry of Justice prepared a draft law. Since the draft law has not been adopted yet,
in September 2017 and December 2018 the Committee of Ministers adopted interim resolutions. In the
most recent decision of December 2018 the Committee of Ministers strongly urged Serbian authorities
to take all necessary steps to ensure that the legislative process is brought to an end as a matter of
utmost priority.

On Article 10, freedom of expression, the Court gave seven judgments. Violations were found in all of
these. The cases distinguished the rights to privacy in a private and public sphere,?%4 the importance of
the watchdog role of journalists,?%® the fact that Article 10 protects information and ideas that offend,
shock or disturb,?% that the nature and severity of sanctions given are relevant,?’ the particular impor-
tance of free speech for political parties and active members, especially during election campaigns,?%8
a request for information on electronic surveillance operations,?° and whether the level of sanctions
ordered against an applicant following defamation of the applicant’s counsel were necessary and pro-
portionate.?™

The Court rendered judgments on two occasions under Article 14, the prohibition of discrimination.
In Milanovic the Court found a violation of Article 14 taken in conjunction with Article 3 of the Conven-
tion.?"! The second judgment under Article 14 was in Vuckovi¢ v Serbia, however this was followed by a
Grand Chamber judgment in which it was held that the applicants had not exhausted domestic reme-
dies.?’2In Paunovi¢ and Milivojevié¢,?”® the Court found a violation of Article 3 Protocol No. 1, the right to
free elections, since the termination of the applicant’s mandate was found to be outside the applicable
legal framewaork. A violation of Article 4 of Protocol No. 7, the right not to be tried or punished twice, was
found in Milenkovic,?™since there had been a duplication of proceedings.

261 Zorica Jovanovic v. Serbia, judgment of 26 March 2013.

262 Isakovic Vidovic v. Serbia, judgment of 1 July 2014.

263  Zorica Jovanovicv. Serbia, judgment of 26 March 2013.

264  BodroZi¢ and Vujin v. Serbia, judgment of 20 November 2007 and Milisavijevic v. Serbia, judgment of 4 April 2017.
265 [bid.

266  BodroZi¢ v. Serbia, judgment of 23 June 2009.

267  Filipovic v. Serbia, judgment of 20 November 2007.

268  Lepoji¢v. Serbia, judgment of 6 November 2007.

269  Youth Initiative for Human Rights v. Serbia, judgment of 25 June 2013.

270  Tesi¢v. Serbia, judgment of u February 2014.

271 Milanovicv. Serbia, judgment of 14 December 2010.

272 Vuckovicv. Serbia, judgment of 28 August 2012 and judgment of 25 March 2014 (GO).
273 Paunovic and Milivojevic v. Serbia, judgment of 24 May 2016.

274 Milenkovic v. Serbia, judgment of 1 March 2016.
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Cases from 2018
Judgments

In 2018, the Court delivered 13 judgments against Serbia. The ECtHR found violation in 12 of these
cases?’®. Out of the 13 judgments, ten were decided by a Committee in so called “repetitive” or WECL
cases and three cases were decided by a Chamber?7s,

In eleven cases the Court examined applications under Article 6 of the Convention?””. In one case the
Court examined the application under Article 1 of Protocol No. 1 of the Convention?’® and in one case
under Article 8 of the Convention?.

In one case the Court found a violation of the right to a trial within a reasonable time (Article 6
of the Convention), because of inefficient enforcement of domestic decisions against socially owned
companies®°, This case was decided by a Committee as WECL. This is a continuation of the case-law
that was initiated with the Kacapor and Others v. Serbia®! case and continued in a series of judgments
and decisions on friendly settlements. In this case, the ECtHR found that the State exercised effective
control over socially owned companies and that, accordingly, the State had to bear responsibility for
their debts. In line with the previous case-law of the ECtHR, Serbia was ordered to pay from its own as-
sets compensation for pecuniary damages to the applicant in the amount prescribed by the domestic
judgment that was not executed and caused the initiation of proceedings, however, reduced by sums
that had already been paid on the same basis at the national level. In addition, the applicant was
awarded an amount of €2,000 as compensation for non-pecuniary damages and expenses related to
the proceedings.

In 2018, the Court delivered six judgments on Article 6 § 1 of the Convention 282, continuing the
case-law of the Savic v. Serbia?®® case and establishing a violation of the right to a trial within a reaso-
nable time due to the insufficient sums of compensation awarded by the Constitutional Court as a form

275 No violation of Article 8 of the Convention was found in Grujicv. Serbia, judgment of 28 August 2018.

276  Cases decided by the Chamber are Mirkovic and Others v. Serbia, judgment of 26 June 2018; Grujic v. Serbia, judgment of 28 August 2018 and Dimovi¢ and
Others v. Serbia, judgment of 1 December 2018.

277 Hrusti¢ and Others v. Serbia, judgment of 9 January 2018; Sacirovi¢ and Others v. Serbia, judgment of 20 February 2018; Mirkovic and Others v. Serbia, judgment
of 26 June 2018; Cori¢ and Others v. Serbia, judgment of 25 September 2018; KneZevi¢ and Others v. Serbia, judgment of 9 October 2018; Grbic v. Serbia, jud-
gment of 23 October 2018; Mijatovic and Others v. Serbia, judgment of 23 October 2018; /li¢ v. Serbia, judgment of 23 October 2018; Ljajic v. Serbia, judgment of
23 October 2018; Stanivukovi¢ and Others v. Serbia, judgment of 27 November 2018 and Dimovic¢ and Others v. Serbia, judgment of 1 December 2018.

278  Iseniv. Serbia, judgment of 9 October 2018.

279  Grujicv. Serbia, judgment of 28 August 2018.

280 Ljagji¢v. Serbia, judgment of 23 October 2018.

281  Kacapor and Others v. Serbia, judgment of 15 January 2008.

282 Hrustic and Others v. Serbia, judgment of 9 January 2018; Sacirovi¢ and Others v. Serbia, judgment of 20 February 2018; Coric and Others v. Serbia, judgment
of 25 September 2018; Mijatovic and Others v. Serbia, judgment of 23 October 2018; /li¢ v. Serbia, judgment of 23 October 2018 and Stanivukovic and Others v.
Serbia, judgment of 27 November 2018.

283  Savicv. Serbia, judgment of 5 April 2016.
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of just satisfaction for a violation of the right to a trial within a reasonable time?8 or failure of the Con-
stitutional Court to deliver a decision establishing a violation of the right to a trial within a reasonable
time?®, All judgments have been adopted by a Committee of three judges as they are considered to be
“WECL”. A violation of Article 6 of the Convention has been established in each case and compensati-
on for non-pecuniary damages has been awarded. Before lodging their applications to the Court, all of
the applicants filed constitutional appeals and complained of a violation of the right to trial within a
reasonable time.

In some cases?¢, the Constitutional Court passed decisions establishing that the applicants had
their right to a trial within a reasonable time violated, awarding them compensation for non-pecuniary
damages. As in the Savi¢ and Others case, the State disputed the admissibility of the applications, sta-
ting that the applicants could not complain (any more) that they were victims of a violation of the right,
since the establishment of a violation by the Constitutional Court and the determination of compensa-
tion for non-pecuniary damage represented sufficient compensation for the violation of their right to a
trial within a reasonable time. As in the Savic case, the Court considered that this objection was closely
linked to the substance of the applicants’ complaints and must therefore be joined to the merits. De-
ciding on the merits, the Court reiterated the principles from Savic, noting that the applicant’s victim
status depended on whether the redress afforded by the Constitutional Court was adequate and suffi-
cient, having regard to just satisfaction. The Court assessed that the sum of compensation for damages
established by the Constitutional Court were significantly lower than the amounts awarded in similar
cases in the case-law by the ECtHR. Again, it was highlighted that the reasonableness of the awarded
sums was being assessed in the context of all the circumstances relating to the case. These included
not only the length of the proceedings in regards to this particular case, but also the value awarded in
the context of the living standard in the State in question and the fact that compensation under natio-
nal systems is generally granted and paid off much faster than in the case of ECtHR decisions. In view
of the material in the case files and having regard to the particular circumstances of the proceedings
in question, the Court considered that the sums awarded to applicants could not be considered as
sufficient and did not therefore amount to appropriate redress for the violations suffered. The ECtHR
concluded that the applicants did not lose the status of victims and concluded that the length of the
proceedings was excessive and that they did not meet the “reasonable time” requirement.

In some cases?®’ the Constitutional Court found no violation of applicants’ right to a trial within a
reasonable time and rejected the constitutional appeals. The State disputed the admissibility of the
applications, stating that the applicants had not properly exhausted domestic remedies since they fa-
iled to raise their length complaints properly in their constitutional appeals. The Court carefully exami-
ned the applicants’ constitutional appeals and concluded that the applicants had either indicated the
key developments and decisions taken in the course of their proceedings or used phrases such as “as

284  Cori¢ and Others v Serbia, judgment of 25 September 2018; Mijatovi¢ and Others v. Serbia, judgment of 23 October 2018 and /li¢ v. Serbia, judgment of 23 Octo-
ber 2018.

285  Hrusti¢ and Others v. Serbia, judgment of 9 January 2018; Sacirovi¢ and Others v. Serbia, judgment of 20 February 2018 and Stanivukovi¢ and Others v. Serbia,
judgment of 27 November 2018.

286  Cori¢ and Others v. Serbia, judgment of 25 September 2018; Mijatovi¢ and Others v. Serbia, judgment of 23 October 2018 and /li¢ v. Serbia, judgment of 23
October 2018.

287  Hrustic and Others v. Serbia, judgment of 9 January 2018; Sacirovi¢ and Others v. Serbia, judgment of 20 February 2018 and Stanivukovic¢ and Others v. Serbia,

judgment of 27 November 2018.
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it is evident that the respondent protracts the proceedings by different acts”, “a labour dispute which
lasts since 2006, which amounts to a violation of a right to a trial within a reasonable time”, “protra-
ction of the proceedings and irresponsibility”, “by violation Article 10 of the Code of Civil Procedure
the court violated a right to a trial within a reasonable time”, “the proceedings lasted more than seven
years”, “the applicant filed his claim almost eleven years ago”, “within reasonable time”, “the pro-
ceedings lasted more than ten years”, “excessive length”, in relation to those proceedings on several
occasions in their constitutional appeals. They all had also explicitly relied on Article 32 of the Serbian
Constitution which corresponds to Article 6 of the Convention. The Court emphasised that complaints
about the length of proceedings, unlike some other complaints under the Convention, normally do not
require much elaboration. If, exceptionally, the Constitutional Court needed any additional informati-
on or documents, it could have requested the applicants to provide them. The ECtHR concluded that
the applicants provided the national authorities with the opportunity to examine length complaints
and that the applicants had properly exhausted domestic remedies. Deciding on the merits, the ECtHR
reiterated that the reasonableness of the length of proceedings must be assessed in the light of the
circumstances of the case and with reference to the following criteria: the complexity of the case, the
conduct of the applicants and the relevant authorities and what was at stake for the applicants in the
dispute. Inview of the material in the case files and having regard to the particular circumstances of the
proceedings in question, the ECtHR considered that in the instant cases the length of the proceedings
failed to meet the “reasonable time” requirement.

In one case, KneZevi¢ and Others v Serbia ?® the Court established a violation of the right to a trial
within a reasonable time due to the insufficient sums of compensation awarded by the regular courts
in accordance with the Amendments to the Court Organization Act (Zakon o izmenama i dopunama Za-
kona o uredenju sudova). This case was decided by a Committee as WECL. The ECtHR applied the same
principles as in Savi¢ judgment.

On Article 6 § 1 of the Convention, the right to a fair trial, the Court also gave judgment in Grbic v
Serbia?®® and a violation was found. The case was decided by a Committee as WECL and represent a
continuation of the case-law of Milojevi¢ and Others v Serbia?*® where the Court examined the quality
of the legal provision on the ground of which the applicant was dismissed and the conduct of the do-
mestic courts in applying this provision.

In Mirkovic¢ and Others v Serbia®* the ECtHR examined inconsistency of the case law under Article 6 §
1 of the Convention and a violation was found. The case was decided by a Chamber. Alleging rejections
of their civil claims by the domestic courts and the simultaneous acceptance of identical claims lodged
by other claimants, the applicants complained that there have been breaches of their right to legal
certainty. The Court accepted the State’s objection regarding non exhaustion of domestic remedies
and rejected four applications (the third, fourth, fifth and twelfth applications). Deciding on the merits,
the Court reiterated principles from the Nejdet Sahin and Perihan Sahin v. Turkey judgment [GC]**? and

288  KneZevic and Others v. Serbia, judgment of 9 October 2018.
289  Grbicv. Serbia, judgment of 23 October 2018.

200  Milojevic and Others v. Serbia, judgment of 12 January 2018.
291 Mirkovic and Others v. Serbia, judgment of 26 June 2018.

292 Nejdet Sahin and Perihan Sahin v. Turkey, Grand Chamber judgment of 20 October 2011.
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the Stankovi¢ and Trajkovi¢ v. Serbia judgment®3. The Court noted that, in the present case, the parties
had not disputed the fact that there were inconsistencies in the adjudication of civil claims brought by
many individuals who were in identical or similar situations to the applicants. The Court also observed
that according to the relevant case-law provided by the parties such inconsistencies continued for four
years - between 2012 and 2016. The ECtHR also noted that during that period the inconsistencies in
the case-law had not been the same - two distinct periods could be discerned. The Court noted that
the applicants’ situation concerned both periods and with the exception of the thirteenth applicant,
all their judgments were given by the Belgrade Court of Appeal. The judgment on appeal in respect of
the thirteenth applicant was given by the Kragujevac Court of Appeal. Although domestic law in Serbia
provided a judicial machinery capable of resolving inconsistencies in adjudication, the Court noted
that the Supreme Court of Cassation’s case-law on the matter as well as the efforts of that court to
harmonise the case-law did not in the present case have any effect until, at best, the later part of 2016.
Besides, even though in the Serbian legal system the Constitutional Court plays an important part in
the protection of an individual’s right to legal certainty, the Court noted that the inconsistencies in
the adjudication here in issue existed within this court as well. Under these circumstances, the Court
found that the undisputed inconsistencies in the adjudication of civil claims during the relevant period
cannot be considered as having been institutionally resolved. These inconsistencies created a state
of continued uncertainty, which in turn must have reduced the public’s confidence in the judiciary,
such confidence being one of the essential components of a State based on the rule of law. The said
inconsistencies were not eliminated until July 2016 by virtue of the procedures provided in the Courts
Organisation Act and the Rules of the Court and other provisions providing for machinery capable of
overcoming conflicting decisions within the courts at the domestic level. The Court, without deeming
it appropriate to pronounce as to what the actual outcome of the applicants’ lawsuits should have
been, considered that the four years of judicial uncertainty in question deprived the applicants of a fair
hearing, uncertainty the Supreme Court of Cassation or the Constitutional Court failed to resolve with
their decisions. Given the “profound and long-standing” character of the differences in adjudication,
the ECtHR found that in respect of the remaining applicants there has been a violation of their right to
legal certainty enshrined in Article 6 § 1 of the Convention.

In Dimovi¢ and Others v Serbia®** the ECtHR examined the application under Article 6 § 1 of the
Convention in conjunction with Article 6 § 3 (d) and a violation was found. The case was decided by a
Chamber. The applicants complained of the fairness of their trial. In particular, they alleged that their
conviction had been solely or mainly based on a statement of RK., whom they had been unable to que-
stion. At the same time, the applicants claimed that the counterbalancing measures taken had been
insufficient to allow a fair and proper assessment of the reliability of the untested evidence. Deciding
on the merits, the Court reiterated principles from Al-Khawaja and Tahery v. the United Kingdom®*® and
Seton v. the United Kingdom?°¢. The Court noted that the impugned witness had been available for
questioning during the first trial and had died only before the retrial. As regards the second step of the
Al-Khawaja test, the Court considered the other pieces of evidence on which the trial court relied to be
irrelevant for the determination of the criminal charges against the present applicants. After analyzing
the evidence on which the domestic appeals court relied, the Court found that the statement of RK. of

293 Stankovic and Trajkovic¢ v. Serbia, judgment of 22 December 2015.

294  Dimovi¢ and Others v. Serbia, judgment of 1 December 2018.

295  Al-Khawaja and Tahery v. the United Kingdom, GC judgment of 15 December 2011.
206  Setonv. the United Kingdom, judgment of 31 March 2016.

Case Law From the European Court of Human Rights with a Focus on 2018: Albania, Croatia, Bosnia and Herzegovina, Montenegro, North Macedonia and Serbia

59



60

4 April 2008 was not “decisive” in respect of the third applicant, but that it was “decisive” in respect
of the other two applicants. As to the third step of the Al-Khawaja test, the ECtHR observed that RK. fell
seriously ill after the pre-trial investigation had been ended and an indictment had been issued. The in-
vestigating authorities therefore could not be reproached for not carrying out a confrontation between
him and the applicants during the investigation stage. At that moment, it was simply not foreseeable
that RK. would not attend a subsequent trial. For the same reason, the Court noted that the applicants
could not be reproached for not seeking a confrontation with RK. during that stage, although they
were entitled to do so under domestic law. The fact that the impugned statement of RK. was taken in
the presence and under the supervision of the investigating judge could not in itself be regarded as a
substitute for the applicants’ right to examine him, but it constituted one of the procedural safeguards
of the right of a fair trial. The Court reiterated that an additional safeguard in this context could be to
show at the trial a video recording of the absent witness’ questioning at the investigation stage so as to
allow the court, prosecution and defence to observe the withess’ demeanour under questioning and to
form their own impression of his or her reliability. However, when RK. made his impugned statement,
domestic law did not provide for the possibility of video recording of the questioning of witnesses and
co-accused at the investigation stage. Lastly, the ECtHR noted that in the national courts’ judgments
there is no indication that they approached the reliability of the statement of RK. made on 4 April 2008
with any specific caution. Notably, the national courts did not take into consideration the fact that the
statement in question had later been retracted, neither is there any indication that the national courts
were aware that a statement of an absent witness, such as RK., carried less weight. The ECtHR conclu-
ded that there has been no breach of Article 6 § 1 of the Convention read in conjunction with Article 6
§ 3 (d) in respect of the third applicant and that there has been a breach of that Article in respect of the
first applicant and the second applicant.

The Court gave one judgment, /seni v. Serbia®®’, in a case under Article 1 Protocol No. 1, protection of
property and a violation was found. The case was decided by a Committee. The ECtHR found a violation
of the right to property since the Constitutional Court decision regarding expropriation of the appli-
cant’s flat had not been enforced for more than seven years.

The Court gave one judgment, Gruji¢ v. Serbia®®®, in a case under Article 8, the right to respect for
private and family life and no violation was found. The case was decided by a Chamber. The applicant
complained about the non-enforcement of two decisions granting him contact rights with his children.
After analysing the facts of the case and applying them to the Court’s principles the ECtHR concluded
that the national authorities took all the steps necessary which could reasonably be required of them
in order to enforce the applicant’s right to have contact with his children.

Decisions

In 2018, the ECtHR adopted 37 decisions in relation to the Republic of Serbia. The Court struck 29
applications out of its list in due to the conclusion of friendly settlements. Applications were declared

297  Iseniv. Serbia, judgment of 9 October 2018.
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inadmissible in seven cases?®°. In four cases decisions were adopted by a Committee, while a Chamber
adopted decisions in three cases®°.

In the Bihorac Hajdaragic®®, Bogicevi¢-Ristic®®?, Matovic®*® and NiSevi¢ Tadic®** decisions the ECtHR
rejected the applications as an abuse of the right of petition.

In the decision of Eliseev and Ruski Elitni klub v Serbia,** the Court found that the application in res-
pect of the first applicant was inadmissible for lack of victim status. In respect of the second applicant,
the ECtHR found that the complaint under Article 1 of the Protocol 1 must be rejected for non-exhaustion
of domestic remedies and that the complaint under Article 6 was incompatible ratione materiae with
the provisions of the Convention.

In the Bistrovi¢ Nastic®°® decision the applicant’s complaint about physical access to the building
housing the criminal court which had dealt with her civil claim was rejected since the applicant failed
to exhaust domestic remedies.

Finally, in the JKP Vodovod Kraljevo®®" decision the ECtHR found that the applicant company could
not be regarded as a “non-governmental organisation” within the meaning of Article 34 of the Conven-
tion, since it did not enjoy sufficient independence from the political authorities. Consequently the
applications were found to be incompatible ratione personae with the provisions of the Convention.
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